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PRELIMINARY REMARKS. 


The Futatoa Alumgeeree is received in India as an acknow¬ 
ledged authority on Mussulman Law, and has become cele- 
n-alcd in Arabia and other Moohummudan countries. At 
Mecca it is known as the Futawa-i-Hlnd, or Indian Ex¬ 
positions It was compiled in India by eminent lawyers 
assembled for the purpose by the Emperor Aurungzebe 
Alumgecr, from different parts of his dominions, and 
placed under the superintendence of Sheikh Nizam It 
was commenced in the eleventh year* of the emperor’s 
reign; about which time, as related by Mr. Elphinstone,+ 
he discontinued the regular aiinals of the empire, “and 
so effectually put a stop to all record of his transactions, that 
from the eleventh year- of his reign, the course of events can 
only be traced through the means of letters on business, and 
of notes taken clandestinely by private individuals.” This 
remarkable change in the emperor’s conduct is mentioned by 
the English historian only as one of a series of measures 
which ho has characterized as a “long course of bigotry and 
impohey; but it is honorably connected by native writers 
with the preparation of the work in question. It was 
they say, when Meerza Kazim, the author of the Alum 
geemamek, had finished and presented to his majesty the 
history of the first ten years of his reign, that it occurred to 


* About A. I). 1670. f History of India, vol. ii. p. 492 
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the king that historical works* from their popularity * requite 
not the patronage of princes and the great; that the foun 
dation of good government is justice* which depends on a 
knowledge of the ordinances of the law; but that the pre 
cedents from which such knowledge might be gathered wexe 
widely dispersed and difficult to be found; while many w cre 
unnecessarily repeated* others omitted* and decisions of less 
weight not sufficiently distinguished from those of full 
authority. For these reasons* it seemed proper to his ma¬ 
jesty to discontinue the allowance to Meerza Kazim* and to 
compile a new Futawa , which should be arranged in the most 
approved manner* and contain the most authoritative deci¬ 
sions of law on every case which had been decided* without 
repetition or omission/ Several years and a large sum of 
money were spent in its preparation* but it was at length 
completed* and styled after its illustrious projector, the 
Futawa Alumgeeree. * 

The word futawa is the plural form of futica, a term in 
common use in Moohummudan countries* to signify an expo¬ 
sition of law by a public officer called the mooftee * on a case 
submitted to him by the kazee, or judge. The offices of 
kazee and mooftee are usually quite distinct* though the kazee 
ought to be well acquainted with the law* as well as com¬ 
petent, from liis experience of human affairs* to apply it, 
when duly expounded* to the various cases that come before 
him. The Fataioa Alumgeeree is composed of extracts in 
Arabic from several collections of futaica of older date, 
and also from other legal treatises of a more abstract cha¬ 
racter, by writers of the Huneefeea sect. To each extract 
is appended the name of the original work from whence it was 
taken* and the whole are so arranged as to form a complete 
digest of Moohummudan law. It is a common affectation 

* Remarks by the Kazee-ool-Koozzat of the Sadder Nizamut Adawlut y 
referred to in Mr. Harrington's Elementary Analysis of the Laws mid 
Regulations enacted by the Governor - General in Council , at or 
William , in Bengal , vol. i. p.243. 
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of lawyers to deliver their opinions in an oracular form, 
without the reasons on which they are founded; and 
in this respect Mussulman lawyers do not differ from their 
legal brethren in other countries. But in the Futawa Alum- 
gea'ee the cases are so well arranged, and so judiciously inter¬ 
spersed with the more abstract parts of the work, as in general 
to carry their own reasons to the mind. It is only when the 
ground of an exposition is an express text of the Kooran, or 
a traditional saying of the Prophet, that it cannot be dis¬ 
covered by a moderate exercise of thought, or that its omis¬ 
sion is calculated to embarrass the reader. An d in these 
cases the omissions may be readily supplied by a reference to 
parallel passages in other works, such as the Hidayah, and its 
various commentaries. With such occasional aid, the Futawa 
A lumyeeree may be adapted to the purpose of an elementary 
treatise on Mussulman law. As an useful repertory from 
which the judge may obtain authoritative precedents for h&f 
guidance, its value has never been disputed. It is briefly 
noticed by Sir illiam J ones * as a work that would 
greatly facilitate the preparation of a digest of the Mussul¬ 
man Laws of Inheritance and Contract. It does not appear to 
what extent he contemplated making use of its contents, for 
the only digest of Mussulman Law which he seems io have 
undertaken was one of the Imameea code, or law according to 
the tenets of the twelve Imams, which was made by learned 
natives employed at his suggestion, and placed under his 
superintendence, by the supreme government of Bengal. An 
eminent Orientalistf was afterwards employed to translate 
this digest into the English language; but one volume out of 
tour, which the translation was expected to extend to, was 
all that he accomplished. And the translation was not re¬ 
sumed, probably, because the Imameea code is not recognised 

* Letter to Earl Cornwallis, Governor-General of Lidia, 

f Captain, afterwards Lieut.-Colonel John Baillie, and late a Member 
of the Court of Directors for the affairs of the East India Company 






WNIST/fy 


PRELIMINARY REMARKS, 




by the courts of justice in India, except in matters of inhe¬ 
ritance, when both the parties to a suit are Sliias, or fol¬ 
lowers of the twelve Imams. It seems, also, from the trans¬ 
lator’s remarks, that the original digest is imperfect, and 
would require considerable additions to render it complete. 

The Moohummudans'of India are chiefly Soonnees of the 
Huneefeea sect, though there are many Shias among them. 
Indeed, the lower orders of Soonnees have adopted so many 
of the superstitious notions and observances of the Shias, 
that they are Soonnees in little more than in name. They 
are, however, very tenacious of the name; and the Moohum- 
mudan sovereigns of India having been Soonnees of the 
Huneefeea sect, the Huneefeea code was accordingly the 
general law of the country while it remained under the sway 
of the Moohummudans. 

The Moohummudan law may be divided into two parts, as 
it relates to spiritual or to temporal matters. The former 
comprehends the rites and ceremonies of religion; the latter, 
what is usually comprised under the heads of civil, criminal, 
and international law. Both parts of the law are ob¬ 
ligatory on Moohummudans, even when living under a 
foreign dominion ; but it is only the temporal law which has 
ever been imposed by them on persons of a different re¬ 
ligion. 

The temporal law of the Moohummudans, according to the 
Huneefeea code, was for six centuries the general law of the 
countries which now form the British territories in India. 
In its application to the Hindoo inhabitants, some allowance 
was probably made for their peculiar institutions in matters 
connected with their religion, such as marriage, adoption, 
and inheritance. But there is no reason to suppose that in 
matters of contract and the ordinary dealings of men with 
each other, the Moohummudan law was not applied to them, 
in the same way as it is applied in other Moohummudan 
countries to Zimmers, or no n-Mooslim subjects. Indeed, it 
does not appear that the Hindoos ever had any law of sale of 
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tlieir own sufficiently well defined to be applicable to the 
actual business ot life, except in the earliest stages of society 
when positive law is scarcely distinguishable from moral pre¬ 
cepts. All that now remains of a Hindoo law of sale, or at 
least all of it that has been translated into the English lan¬ 
guage, are a few scattered fragments, some of which bear a re¬ 
semblance to parts of the Moohummudan law; and if they 
were not borrowed from that law, serve to indicate that it was 
suited to the condition of Hindoo society. I allude, in par¬ 
ticular, to the doctrine of options or powers of cancellation in 
sale, which is found in both the Hindoo and Moohummudan 
laws, but is stated very vaguely in the former, and without the 
qualifications and restrictions which, under the latter, render 
it compatible with the ordinary conditions of a contract of 
sale. Sir TV illiam Jones has adverted to' the meagreness of 
the Hindoo law of contract, and in the digest compiled under 
his superintendence, and translated by Mr. Colebrooke, all 
that is to be found on the important subject of sale are two 
chapters; . one on “ Sale without Ownership,” and the other 
on “ Rescission of Purchase and Sale,” arranged under heads 
widely separated from, and quite unconnected with, each 
other. 

It is probable, therefore, that if the Hindoos ever had a 
more perfect law of sale of their own, it fell into desue¬ 
tude during their subjection to the Moohummudans, and that 
any attempt now to revive it would be futile. During that 
period, the dealings of the Hindoos, even among themselves, 
must have been regulated by the general law of the country, 
winch was the Moohummudan. Long use would have 
famili.uized them with its maxims, and from being constantly 
lcfcned to 01 implied in their ordinary transactions, it would 
at length become, in a manner, a part of their customs or 
usage. Accordingly, we now find the Hindoos asserting 
tlieir claim to rights which though originally derived from 
the Moohummudan law, are insisted on as the usage of 
the country. I may mention the right of Shoofaa, or 
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pre-emption, and the conditional sale, or mortgage, called 
Byc-bil-ioufa , as two instances of rights originating in the 
Moohummudan law, which have been sanctioned and con¬ 
firmed by decisions of the courts of justice, or regulations of 
the supreme government, as parts of the general usage of the 
country, to which all its inhabitants—Hindoo and Mussul¬ 
man—are alike entitled. 

It is only in cases where an appeal is made to the Moo- 
hummudan Law as the usage of the country, that it can now 
be applied to the cases of Hindoos in civil matters, by the 
courts of justice in the British territories in India. It is 
possible, however, that it may still be referred to by the 
Hindoos themselves in their ordinary dealings, and it is most 
probably the source from whence have been derived their 
principal notions of right and liability connected with par¬ 
ticular contracts. If such be the case, the Moohummudan 
law must afford to the judge the readiest means of ascertain¬ 
ing the meaning of even Hindoo parties to a contract, where 
it has not been sufficiently expressed, or cannot be implied 
from die circumstances of the case. 

In the view last mentioned, the Moohummudan law must 
always be of great importance in the decisions of suits where 
the parties are Moohummudans. It has ceased to be positive 
law, even for them, in the courts of justice of the East India 
Company, except in matters which have relation to religion, 
marriage, or inheritance. It is, nevertheless, observed by 
themselves in their dealings with each other, and affords the 
surest standard for equitably determining their disputes. It 
is accordingly administered by the Company’s judges, as a 
rule of justice, equity, and good conscience, in almost all the 
cases to which it is applicable, when both the parties are 
Moohummudans. # 


* In tlio Principles and Precedents of Moohummudan Lau\ by the 
late Sir W. II. Macnagiiten, Bait., the decided cases which have been 
selected as precedents are arranged under the following heads: — In- 
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The judges ot her Majesty’s Supreme Courts of Judicature 
at the three presidencies of Calcutta, Madras, and Bombay, 
are expressly enjoined by Acts of Parliament to administer 
i oo rammudan law in all cases where both the parties to a 
smt are Moohummudans, and the matter relates to their 
successions, contracts, and dealings. 

It thus appears, that to all persons connected with the 
administration of justice in India, it is of some importance 
tbat they should have the means of being acquainted with 
the Moohummudan Law of Sale. 

There is another point of view in which the Moohummudan 
law of Sale is of some importance. In a mixed population like 
' l llc Ha, there must, to some extent, be separate laws for 
determining the private rights of each great section of the 
people. It may be difficult to define exactly the limits within 
winch such separate laws ought to be confined; but in general 
here can be little community or collision of interest, in ques- 

widel o 01 am0n S who differ so 

Mod 1U and institutions > ^ the Hindoos, 

‘ h . Ummudans ’ and Christians. Accordingly, the two for¬ 
mer classes have been secured in enjoyment of their own 
particular laws, in all matters rel ug to religion, marriage 
or inheritance, by positive regulations 0 f the Indian Govern- 
rnent. And when such question have arisen in the courts 
o justice of the East India Comp any among Christians, they 
have been usually determined according to English law when 
he parties were British subjects, or by special custom 

both n J WCrc A !' menianS ' Ifc has bccn fouud in Practice, 
otli in the suits ol Hindoos and of Moohummudans, that in 

~ CS ^ S “S* ™d Inheritance, other questions 
frequently arise on collateral points of law. This is parti 
cularly the case in the suits of Moohummudans; and points 

heritance—Sale—Pre-emption—Gifts—Wills— Marrinm. n 

and Parentage- Guardians and Minority-Slavery -I Endowment- 
Debts and Securities—Claims and Judicial matters. 
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relating to the law of sale are thus frequently involved in 
questions of inheritance* as scarcely a suit relating to inheri¬ 
tance occurs in which there is not either a real or fictitious 
deed of Heba-bil-ivuz * or gift for a consideration* which is 
treated in the law as in every respect a sale. The contract 
of sale* however* is the most common ground on which the 
different classes of the community meet together* and some 
general rules of law must necessarily* at no great distance of 
time* be adopted for regulating their dealings with each other. 
The people of England are perhaps*" entitled, after the example 
of the Moohummudans and other conquerors* to impose their 
own law on the other classes of the community* in all mat¬ 
ters where the different classes come in contact* and each 
cannot be indidged in a separate law of its own consistently 
with the rights of the others. But it becomes a wise and 
generous nation, and is conformable to the practice of 
England* in other countries acquired by conquest or by 
treaty* to respect the laws which have been long established 
in the acquired territory. This has been done in Canada, 
some of the West India settlements* the Cape of Good Hope, 
and the Mauritius; but in none of them could the people 
appeal to a law so long established as the Moohummudan 
law has been established in India. It is true that the 
Moohummudan law has for some time ceased to be positive 
law for the largest part of the population; but there is reason 
to believe* as already mentioned* that it still continues to 
influence to some extent the transactions of the Hindoos even 


* In the Firman or Grant, by the Emperor Shah Alum to the East 
India Company, of the Province of Ghazeepore, &c., dated 29th 
December 1764, it was expressly stipulated that they “were to use their 
best endeavours in deciding causes and settling matters agreeably to the 
rules of Moohummud and the law of the empire;” and in the Per- 
wannch for the twenty- four Pergunnalis by the Nuwab Jaflier Ally 
Khan, there Urns a similar stipulation that the Company “should be 
careful to govern according to established custom without any gradual 
deviation. 1 ' 
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among themselves. With regard to the Moohummudans, it 
may be said that their dealings are almost entirely regulated 
by it; and they are by no means an insignificant part of the 
population. It has been estimated* that they amount to 
about one-seventh of the whole, or ten millions of people, on 
a low computation of the entire population. Ten millions of 
persons spread over the country, but regulating their dealings 
by a well ascertained law of their own, which they believe to 
be of divine origin, and binding on their consciences, form an 
element which cannot be wisely, or perhaps safely, disregarded 
in the formation of a law for the whole community. Such a 
law, however alien to their habits, might not at first meet 
with any active opposition from them; but, when passed, it 
might be neglected. The Moohummudans would probably 
still continue to regulate their dealings without reference to 
it, according to notions of right and liability derived from 
their own law; and occasions full of embarrassment might 
consequently arise in the administration of justice. It is an 
admitted principle of jurisprudence, that contracts are to be 
construed according to the intention of the parties, except 
when opposed to the policy of the law of the country. 
Recourse is had, however, to that law as the best interpreter 
of intention when not sufficiently expressed, because its 
general provisions are presumed to be in the view of parties 
when they enter into a contract. This supposition could 
hardly be made by a judge of the Company’s courts, when 
construing a contract between Moohummudans, and a ques¬ 
tion of some difficulty might arise,— whether such a contract, 
when ambiguous, should be equitably construed according to 
the general law of the land, or the particular law of the par¬ 
ties, by which alone perhaps it could be interpreted in har¬ 
mony with tlicir intentions so far as expressed. Good policy 
seems to suggest, that, whatever the new law may be, it 


* Geographical , Statistical, and Historical Description of Hindoostan, 
by Waltbb Hamilton. Introduction, p. 28. 




misTfy 



should be accommodated to so much of the Moohummudan 
law as is likely to be retained by so large a seetion of the 
people as the rule of their dealings, provided that it be not 
unsuited to the condition of the remainder of the population, 
or calculated to retard the advance of society in India, under 
the new impulse which has been given to it by its connection 
with England. Sufficient reason has already been shown 
why the Moohummudan law should not be considered 
unsuited to the condition of the Hindoos. But the other 
point is open to some doubt. The Moohummudan law of 
sale contains restrictions, which may be considered restraints 
on the free spirit of commerce. Some of these are derived 
directly from the Moohummudan religion, but the greater 
part, though founded on injunctions of the Prophet, were 
imposed for the purpose of removing uncertainty in sale, and 
preventing the disputes which might thence arise. Of the 
former class of restriction, is the prohibition of interest 
on loans of every kind. This restriction pervades and com¬ 
plicates the whole law, and is by many Moohummudans 
considered to be of doubtful obligation in the altered circum¬ 
stances in which they are now placed, as under a foreign 
dominion in India. It is true that it is observed by the more 
scrupulous among them; but there is no reason to suppose 
that the other restrictions, wliich are of a more subtle 
character, are observed to any considerable extent by the 
bulk of Moohummudans in their ordinary dealings. That 
they have been felt to be burdensome in all ages, is evident 
from the curious doctrine of Herta or legal devices, which has 
been superinduced on the law for the purpose of evading in 
many cases its strict letter. The whole of the restrictions of 
both kinds might therefore be abolished, as, practically, they 
have been abolished in India; and if this were done, the 
Moohummudan law of sale would not only be well suited to 
the present condition of Indian society, but sufficiently ac¬ 
commodated to its progress. In some respects, it seems to be 
better adapted to the people of India than unmixed English 
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law. Thus, caveat etnptor is a leading principle of the 
latter, while the Moohummudan law is characterized by an 
anxious attention to the interests of the purchaser. It 
implies'a warranty for title, and against defects in all cases, 
unless expressly waived; and, further, allows the purchaser 
an option of cancelling his bargain whenever he has purchased 
a thing that he has not seen. In these respects, as already 
observed, it corresponds with what remains of the old Hindoo 
law. 

These remarks may not be considered impertinent, as 
introductory to a treatise on the Moohummudan Law of 
Sale. The importance of the Moohummudan law might 
further be demonstrated by showing its intimate connection 
with the judicial system of the East India Company. Much 
of the procedure in the Company’s courts of justice has been 
derived from it; and through this means, and also through the 
subordinate officers and pleaders of the courts—who with a 
veryfew exceptions are Moohummudans, or Hindoos trained to 
the same methods, and have derived any knowledge of juris¬ 
prudence they possess from that source—it exercises a power¬ 
ful though unseen influence on the administration of justice, 
even by English judges. But enough, it is hoped, has been 
said for the present to meet the objection of cui bono, if it 
should be raised, to the publication in the English language 
of a work on the Moohummudan law. 

The only work on the Mohummudan Law of Sale, acces¬ 
sible to the English reader, is the translation of the Hidayah, 
by Mr. Charles Hamilton, in which the subject is imperfectly 
treated, and is not well arranged. The Hidayah is a work of 
very high authority, but is ill adapted for communicating a 
knowledge of the law to beginners. In its original language, 
the Arabic, its form is that of a commentary on a very brief 
text, both of which are said to have been the works of the same 
author, named Sheikh Boorhan-ood-dcen-Alee* In the com- 

* Mr. Harrington’s Analysis, vol. i. p. 237. But the text of the Hidayah 
corresponds generally with the Koodooree ; and from this circumstance 
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ment, the author pours out a profusion of learning, in which 
principles of law and illustrations are heaped together without 
regard to arrangement; the most important principles being 
frequently thrown into a parenthesis, and occurring in parts 
of the work where they could least be Expected. These 
defects are aggravated in the English translation, which was 
made from an intermediate version in Persian, and has mixed 
up text and comment together, with interpolations of the 
Persian translators, and blended the whole without any dis¬ 
tinction, into a continued treatise. In the Futawa Alumgeeree , 
the subject of sale is given with great detail and apparent com¬ 
pleteness, and seems to be on the whole well arranged. But 
many of the cases, though useful as authorities, are redundant 
for the purpose of illustration. They admit, however, in 
most instances, of being retrenched, without impairing the 
meaning or usefulness of the context ; for the extracts in 
juxtaposition are frequently derived from different authors, 
and are not otherwise connected with each other, than by the 
common subjects to which they relate. 

The following treatise is a selection from two books of the 
Futawa Alumgeeree , that comprise the whole subject of sale. 
The rule adopted in making the selections, was to retain 
everything of the nature of a general proposition, but to 
reject particular cases, except when they were considered to 
involve or illustrate some principle or maxim of law. The 
division and arrangement of the original into chapters and 
sections has been strictly observed, except in a few instances, 
which have been mentioned in the notes.* The extracts have 


and a similar correspondence between it and the text of the Jowhurrut- 
oon-Nuyyerah , I was led to infer {Advertisement to Treatise on the 
Moohummudan Laio of Inheritance ) that the Koodooree was really the 
original text of the Hidayak . The late Major-General Sir Archibald 
Galloway, K.C.B., whose opinion on a question of Moohummudan law 
is entitled to great respect, had previously come to the same conclusion, 
though I was not then aware of it. 

* There is also a slight transposition of Chapter X\ II.» which is XFV . 
in the original. ' 
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also, with some exceptions, been taken consecutively, though 
often at considerable intervals, and the originals of them may 
be found under the proper heads, without much trouble, by 
any one competent to make the search. It was, therefore, 
hought unnecessary to load the pages at every Hue, as would 
have been required, with references to the names of the ori¬ 
ginal works, or the page of the printed edition of the Futawa 
lumcjeeiee, where the extracts from them are inserted. Be¬ 
yond the running margins and explanatory notes, there is 
nothing in the body of the work that the translator can con- 
sicci ns own, though he has found it necessary in some 
instances to fuse the extracts into each other, so as to pre¬ 
serve the character of a continued treatise. . He has not 
however, carried this license very far. He is sensible that! 
the transitions may therefore be thought abrupt, and that 

samemoT^f CS ^ “ d ^ frequent recu ™*<* of the 
same modes of expression, passages occasionally occur in the 

text which are somewhat obscure. For defects of style, he 
opes that his anxiety to adhere as closely as possible to a 
eral translation of the original, will be received as some 
apology. Some degree of obscurity is, perhaps, inseparable 
fiom the nature of the work; but he trusts that it will dis¬ 
appear before, the reader, as he becomes better acquainted 
vv i h the principles of the law. A more readable book might 

diffS f G I 6 ' 11 . made ’ by rCCaStlD S the trials into a 

S h n *7 ”**' 1101 havel - lth * sam e authority. 

And the tranriator preferred adopting a course which, though 

calls for the exercise of more thought on the part of the 

u •“** ? Mbl « Mm to .O the wo* 

hir-h v U 1 rn i Ce * “ a iaitllful transcript of writings of 

high authority on the Moohummudan law. 

Explanatory notes have been subjoined to the text when- 
V6r they a PP carecl t0 bc necessary; but as the explanation 

' * Published at Calcutta under the authority of the Committee of P.mi; 
Instruction, in 6 large 4to. volumes: 1828. 
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in some instances would have exceeded the length of an ordi¬ 
nary note, it has been deemed advisable to thrown good deal 
of it into the form of a general introduction, which the reader 
may find it of some advantage to peruse before he proceeds 
to the work itself, recollecting, however,. that it is no part of 
the original work, and has no pretension to any authority. 
The matter of the notes, as well as of the introduction, has 
been derived in a great degree from the Iiidayah, and two of 
its commentaries, the Kifayah and h:<iyah. When the 
Iiidayah has been referred to, the original and translation 
have usually been cited, the latter, as Hamilton’s Ilcdaya, 
the word being so spelled in the title of the translation, while 
the original is cited as the Hidayali, according to the spelling 
in the English title-page of the printed edition. Wherever 
the translation of the Iiidayah has appeared to differ from the 
original Arabic, the discrepancy has been remarked in a note. 
In some instances, the difference may be ascribed to altera¬ 
tions by the Persian translators. In others, perhaps, to errors 
in the Arabic manuscript, from which their version was made. 
And if some remain that must be ascribed to mistakes of the 
English translator, they are not numerous for a work of such 
magnitude, and detract little from its value, while some allow¬ 
ance for them is due to the “ material disadvantages under 
which lie laboured, in not having completed his arduous and 
laudable undertaking in India.”* The assistance of learned 
natives, which is so easily procurable in that country, renders 
the task of translating a work on Moohummudan law one of 
comparative facility; and Mr. Hamilton’s translation of the 
Iiidayah seems to have been at least commenced in India, 
and probably with the aid of the Persian translators. The 
compiler of the following treatise has had no such assistance, 
for it has been prepared entirely in England; and be hopes 
that this circumstance will be considered as affording some 
extenuation of the errors which, notwithstanding his utmost 


e Mr. Harrington’s AnaltjsiSy vol. i. p. 241. 
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care, it may be found to contain. These errors may either be 
of judgment in making his selections, or of translation in 
renderipg them into the English language. The latter, he 
trusts, will not be found to be many nor of much importance; 
for he has compared his selections with the original extracts 
several times, and the language of the original is in general 
very perspicuous. In this respect, he has had some advantage 
over Mr. Hamilton, the original language of the Hidayah 
being not unfrequently obscure. The compiler has more 
anxiety in regard to the errors of judgment with which he 
may be chargeable. He has had before him the necessity of 
confining the work within as moderate limits as possible, and 
though it is probably no more than a third of the original, 
some persons may be of opinion that it is still too voluminous 
for English readers. In other instances, it may be thought 
that he has erred in the other extreme, by rejecting too 
much until, occasionally, there is very little left in a section 
to correspond to its title. These two sources of error the 
reader ought to keep distinctly in his view, when he endea¬ 
vours to form any opinion of the original Digest As a 
specimen of that work, as it came from the hands of Sheikh 
Nizam and his co-labourers, the reader is referred to the 
extracts under the head of Bye-al-wufa , in Chapter NX. of 
the First Book, which, for a special reason, are given at length, 
with the names of the original works from whence they were 
taken. The Kifayah and the Inayah , the two commentaries 
on the Hidayah above referred to, are both in Arabic, and 
have not, so far as the compiler of this work is aware, been 
translated into any other language, though the originals have 
been published at Calcutta, under the authority of the Com¬ 
mittee of Public Instruction. The former is printed with the 
Arabic Hidayah , which is given on the upper part of the 
page, and the comment underneath, and the combined work 
has been referred to under the double or single name, as the 
reference is to both text and comment, or to one or the other 
of them. 
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It remains for the* compiler of the following treatise to 
mention, that though he has had no assistance in making or 
translating his selections from the Futaica Alumgeeree , and is 
alone responsible for the errors which it may; contain, he has 
been indebted for many valuable suggestions and advice in 
the preparation of his work for the press, to J. F. Leith, Esq. 
of the Middle Temple, Barrister-at-Law, and late of the Cal¬ 
cutta Bar, to whom he takes this opportunity of expressing 
. his acknowledgments. 

He has still a grateful duty to perform, in rendering his 
thanks to the Court of Directors for the affairs of the East 
India Company, who, in terms personally gratifying to him, 
have been pleased to authorize the publication of the follow¬ 
ing treatise at the public expense. To the Chairman, Deputy- 
Chairman, and other Members of that Court, therefore, he 
begs respectfully, though without the formality of a regular 
Dedication, to inscribe his work. 
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Sale, in its ordinary acceptation, is a transfer of property 
in consideration of a price in money. The word has a more 
comprehensive meaning in the Moohummudan law, and is 
applied to every exchange of property for property with Page 1. 
mutual consent. It, therefore, includes barter as well 
as sale, and also loan, when the articles lent are intended 
to be consumed, and replaced to the lender by a similar 
quantity ot the same kind. This transaction, which is 
truly an exchange of property for property, is termed 
kurz in the Moohummudan law, and is treated of at some 
length in the first book of the following treatise. 

Between barter and sale there is no essential distinction 
in most systems of law, and the joint subject may in 
general be considerably simplified by being treated of 
solely as a sale. A course has been adopted in the Moo¬ 
hummudan law, which obliges the reader to fix his atten¬ 
tion on both sides of the contract. This may at first 
appear to him to be an unnecessary complication of the 
subject; but when he becomes acquainted with the de¬ 
finition ol price, and the rules for the prohibition of excess 
m the exchange of a large class of commodities, which 
apply to every form of the contract, he will probably be 
of opinion that to treat of the subject in any other way 
would be attended with at least equal difficulties. 

The first point which seems to require his attention, 
ts the meaning of the word “property,” as it occurs in 
the definition of sale. The original term {mat) which has 
been thus translated, is defined by Moohummudan law- N 
yers to be “that which can be taken possession of and * ° te,p ' 5i 
secured.” This definition seems to imply that it is tan¬ 
gible or corporeal, and things or substances are accord- 
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ingly the proper subjects of sale. Mere rights are not 


Note,p. 51 . Vial, and cannot therefore be lawfully sold apart from the 
corporeal things with which they may happen to be con¬ 
nected. Of such rights one of the most important is the 
right of a creditor to exact payment of a debt, which is 
Note, P . 5 . not a proper subject of sale. In other words, debts cannot, 
by the Moohummudan law, any more than by the common 
laws of England and Scotland, be lawfully sold. 

Things- are commonly divided into moveable and im¬ 
moveable, the latter comprehending land and things per¬ 
manently attached to it. But the distinction is not of 
much importance in the Moohummudan law, as the trans¬ 
fer of land is in nowise distinguished from that of other 
kinds of property. 

A more important division of tilings is that into rnislec 
and keemee. The former are things which, when they hap¬ 
pen to perish, are to be replaced by an equal quantity 
of something similar to them ; and the latter are things 
which, in the same circumstances, are to be replaced 
by their value. These two classes have been aptly 
styled similars and dissimilars by Mr. Hamilton, in his 
translation of the Hidayah. Similars are things which 
Note f p. t, are usually sold or exchanged by weight, or by measure¬ 
ment of capacity, that is by dry or liquid measure, and 
dissimilars are things which are not sold or exchanged 
in either of these ways. Articles which are nearly alike, 
and are commonly sold or exchanged by number or tale 
are classed with the first division of things, and may be 
termed similars of tale; while articles which differ mate¬ 
rially from each other, yet are still usually sold or ex¬ 
changed by number, belong to the second division, and 
may be called dissimilars of tale. Dirhems and deenars, 
the only coined money known to the old Arabs, are in¬ 
cluded among similars of weight. 

Similars of weight and capacity are distinguished in the 
Moohummudan law from all other descriptions of pro¬ 
perty in a very remarkable way. When one article of 
weight is sold,, or exchanged for another article of weight, 
or one of measure is sold or exchanged for another of 
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measure, the delivery of, both must be immediate from 
hand to hand, and any delay of delivery in one of them 
is unlawful and prohibited. Where, again, the articles 
exchanged are also of the same kind, as when wheat is 
sold for wheat, or silver for silver, there must not only be 
reciprocal and immediate delivery of both before the sepa¬ 
ration of the parties, but also absolute equality of weight 
or measure, according as the articles are weighable or 
measurable, and any excess on either side is also unlawful 
and prohibited. These two prohibitions constitute in brief 
the doctrine of reha or usury, which is a marked charac¬ 
teristic of the Moohummudan law of sale, and they are 
worthy of the reader’s careful recollection, as he will meet 
with them very early in his progress, and find that they 
pervade the whole subject, and are constantly requiring 
his attention. The word reha properly signifies excess, 
and there are no terms in the Moohummudan law which 
correspond to the words interest and usury, in the sense 
attached to them in the English language; but it was 
expressly prohibited by Moohummud to liis followers to Note, t 
derive any advantage from loans, and that particular kind p - 291 • 
of advantage which is called by U3 interest, and consists in 
the receiving back from the borrower a larger quantity 
than was actually lent to him, was effectually prevented 
by the two rules above mentioned. These, like some 
other principles of Moohununudan law, are applied with a 
rigour and minuteness that may to us seem incommensu¬ 
rate with their importance, but are easily accounted for when 
wc know that they are believed to be of divine origin. 

Similars of weight and capacity have a common feature 
of resemblance, which distinguishes them in their own 
nature from other commodities, and marks with further 
peculiarity their treatment in the Moohummudan law. 

They are aggregates of minute parts, which are either 
exactly^ alike, or so nearly resemble each other, that 
the difference between them may be safely disregarded. 

For this reason they arc usually dealt with in bulk" 
regard being had only to the whole of a stipulated quan¬ 
tity, and not to the individual parts of wluch it i 3 
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composed. When sold in this manner, they are said to 
be indeterminate. They may, however, rendered 
specific in several ways. Actual delivery, or production 
with distinct- reference at the time of contract, seems 
to be sufficient for that purpose in all cases. But some¬ 
thing short of this would suffice for alhsimilars but money. 
Thus, flour or any kind of grain may be rendered specific 
by being enclosed in a sack ; or oil, or any liquid, by being 
put into casks or jars ; and though the vessels are not 
actually produced at the time of contract, their contents 
may be sufficiently particularized by description of the 
vessels and their locality. Money is not susceptible of 
being thus particularized, and dirhems and deenars are 
frequently referred to in . the following pages as things 
which cannot be rendered specific by description, or speci¬ 
fication as it is more literally termed. Hence money is 
said to be always indeterminate. Other similars, including 
similars of tale, are sometimes specific and sometimes in¬ 
determinate. Dissimilars, including those of tale, are 
always specific. 

When similars are sold indeterminately, the purchaser 
has no right to any specific portion of them until it be 
separated from a general mass, and marked or identified as 
the subject of the contract. From the moment of offer till 
actual delivery, he has nothing to rely upon but the seller’s 
obligation, which may therefore be considered the direct 
subject of the contract. Similars taken indeterminately 
are accordingly termed deyn , or obligations, in the Moo- 
hummudan law. When taken specifically, they are classed 
with dissimilars, under the general name of ayn . The 
literal meaning of this term is “ substance or thing but 
when opposed to deyn , it means sometliing determinate or 
specific. The subjects of traffic may thus be divided into 
two classes,—specific and indeterminate,—or if we substi¬ 
tute for the latter the word obligation, and omit the word 
specific as unnecessary when not opposed to indeterminate, 
these classes may, according to the view of Moohununudan 
Page 7. lawyers, be described as Things and Obligations. 

There is some degree of presumption in using a word in 
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any other than its ordinary .acceptation ; and it is not without 
hesitation that I have ventured to employ the word obligation 
to signify indeterminate things. My reasons for doing so 
are these; first, it expresses the exact meaning of the Arabic 
word deyn, and yet distinguishes this use of it from another 
sense, in which it is also employed in the Moohummudan 
law; second, it preserves consistency in the law. Thus, it 
will be found hereafter that the effect of sale is said to be 
to induce a right in the buyer to the thing sold, and in the 
seller to the price, and that this effect follows the contract 
immediately before reciprocal possession by the contracting 
parties. Now, it is obvious that this is impossible with 
regard to tilings that are indeterminate, if the things them¬ 
selves are considered the subject of the contract, and a case 
is mentioned in the following work, where it is expressly Page 33. 
stated, that there is no transfer of property to the pur¬ 
chaser, when similars of weight or capacity are sold with¬ 
out being distinctly specified, until actual possession take 
place. . The difficulty disappears, if we consider not the 
thing itself but the obligation to render it to be the subject 
ol contract; for a right to the obligation passes imme¬ 
diately to the purchaser, and the seller may be compelled 
to perform it. If we now revert to the division of things 
into similars and dissimilars—money, which it has been re¬ 
marked is always indeterminate, is therefore an obligation; 
dissimilars, which are always specific, arc never obligations; 
and other.similars, except money, being sometimes spe¬ 
cific and sometimes indeterminate, are at one time obliga¬ 
tions, and at another time things or substances. 

Before proceeding farther, it is necessary to advert more 
particularly to the other sense in which the word deyn is 
frequently employed in the Moohummudan law. It means 
strictly, obligation, as already observed ; but the obligation 
may be either that of the contracting party himself, or of 
another. In the former sense, deyn is not only a proper 
subject of traffic, but forms the sole subject of one im¬ 
portant kind of sale hereafter to Jie noticed. But when 
deyn is used to signify the Obligation of another than the 
contracting party, it is not a proper subject of traffic, 
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and, as already observed, cannot be lawfully sold. In the 
following pages, deyn has been always translated by the 
word debt when it signifies the obligation of a third party, 
and generally by the word obligation when it signifies 
the engagement of the contracting party himself, though 
when the things represented by the obligation are more 
prominently brought forward, it has sometimes been 
found necessary to substitute the expression, indeterminate 
things. 

Though barter and sale for a price are confounded under 
one general name in the Moohummudan law, it is some¬ 
times necessary to consider one of the things exchanged as 
more strictly the subject of sale or thing sold, and the 
other the price. In this view the former is termed mabeea, 
and the latter thumun. Thumun, or price, is defined to be 
deynfee zimmah , or, literally, an obligation in responsibility. 
From which, unless the expression is a mere pleonasm, it 
would appear that the word deyn is sometimes used ab¬ 
stractly, and in a sense distinct from the idea oi liability. 
That idea, however, is necessary to constitute price; for 
though cloth, when properly described, may, by reason of 
its divisibility and the similarity of its parts, be sometimes 
Page 20 . assumed to perform the function of price in a contract of 
sale, it is only when it is not immediately delivered, but is 
to remain for some time on the responsibility of the con¬ 
tracting party, that it can be adopted for that purpose. 

It i3 a general principle of the Moohummudan Law of 
Note,p.259 Sale, founded on a declaration of the Prophet, that credit 
cannot be opposed to credit, that is, that both the things 
exchanged cannot be allowed to remain on the responsi¬ 
bility of the parties. Hence, it is only with regard to one 
of them that any stipulation for delay in its delivery is 
Lawful. Price, from its definition above given, admits of 
being left on responsibility, and accordingly a stipulation 
for delay in the payment of the price is quite lawful and 
valid. It follows that a stipulation for delay in the delivery 
of the thing sold should not be lawful. And this is the 
case, with the exception of one particular kind of sale heie- 
after to be noticed, in which the thing sold is always 
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indeterminate, and the price is paid in advance. It.may, 
therefore, be said of all specific things when the subject of Page 208 
sale, that a stipulation for delay in their delivery is illeo-al, 
and would invalidate a sale. The object of this rule may 
have been to prevent any change of the thing sold before 
delivery, and the disputes which might in consequence 
arise between the parties. But if they were allowed to 
select whichever they pleased of the articles exchanged to 
stand for the price, and the other for the thing sold, without 
any regard to their qualities, the object of the last-men¬ 
tioned rule, whatever it may have been, might be defeated. 

. 113 j.^ mS t0 liavc led t0 Mother arrangement of things 
into different classes according to their capacities for sup- Pagel o 
porting the functions of price or of the thing sold in a con¬ 
tract of sale. I he first class comprehends dirhems and deenars, 
which are always price. The second class comprises the whole 
division ot dissimilars (with the single exception of cloth), 
which are always the thing sold, or subject of sale in 
c contiact. The third class comprises, 1st, all similars of 
capacity; 2nd, all similars of weight, except dirhems and 
deenais ; and 3rd* all similars of tale. Tho Tt4,rl ^ li • 
class is capable of supporting both functions, and are'somc- 
times the thing sold, and sometimes the price. The fourth 
class comprises cloth, and the copper coin called fooloos 
bale nnphes a reciprocal vesting of the nricc in ^ 
seller, and of the thing sold in the purchaser. This as 
already remarked, Is called its le-ej effect- and 
be divided into different stage, or degrees oi “mp et^ 
according a, tin, effect is immediate, suspended, iSd o) 
bligatory. Ihus, sale must first of all be duly constituted 
or contracted. After that, there mav still },,? 
its operation, which occasions a 0 fT 

This generally arises from a defect of power i„ the 2? 
who may not be fully competent to act for 1 • n 8cIler > 
have insufficient authority, or no nuthorffv ITf ’ ^ “ ay 
the subject of sale, n/ihi, J^S^STSSZ 
dependent on the assent or ratification of some oth .* 
person than the party actually contracting, and they ar 
fully treated of in Chapter XII. of the first Book. * But 
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whether the effect of a sale be immediate or suspended? 
there may be some taint of illegality in the mode of consti¬ 
tuting it, or in its subject, or there may be other circum¬ 
stances connected with it, which render it invalid. The 
causes of illegality are many and various, and form the sub¬ 
ject of Chapter IX. of the first Book,* while the effect of 
Illegal Sales is fully treated of in the eleventh chapter of the 
same Book But even though a sale should be unimpeach¬ 
able on the previous grounds, that is, though it should be 
duly constituted, operative or immediate in its effect, and free 
from any ground of illegality, still it may not be absolutely 
binding on the parties. This brings us to another remark¬ 
able peculiarity of the Moohummudan law, viz., the doctrine 
of option, or right of cancellation. The Prophet himself 
recommended one of his followers to reserve a locus peni¬ 
tential, or option for three days in all his purchases. This 
lias led to the option by stipulation, which may be reserved 
by either of the parties, and forms the subject of Chapter 
VI. in the first Book. But besides this, the purchaser has 
an option without any stipulation, with regard to things 
which he has purchased without seeing, and also on account 
of defects in the thing sold. These options form the sub¬ 
jects of the two next chapters in the same Book. The 
greatest of all defects is a want of title or right in the 
seller, and the purchaser’s right of cancellation on that 
account is treated of in Chapter XIV. The two last 
options to the purchaser constitute a complete warranty of 
title and against all defects on the part of the seller, in 
which respect the Moohummudan more nearly resembles 
the Scotch than the English Law of Sale. 

There are many different kinds of sale. Twenty or 
more have been enumerated in the Nihayah , of which 
eight are ifientioned and explained in the following Trea¬ 
tise. Four of these, which have reference to the thing 
sold, may require some notice in this place. The first, 
called MooKaizut , is described as a sale of things for things, 
and corresponds nearly with barter; but the word thing 
(ayn) is here opposed to obligations, and Moohaizut is 
therefore properly an exchange of specific foi specific 
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tilings. So that if the good;, exchanged were on both sides, 
or on either side indeterminate, the transaction would not, I 
think, be a mooltaizut, though still barter. The second 
sale is called surf, and is defined to be an exchange of Page 7 
obligations for obligations. The usual objects of this 
contract are dirhems and deenars, which being obligations, 
the definition is generally correct. But an exchange of 
money for bullion, or bullion for bullion, is also a surf, and 
every sale of an obligation for an obligation is not a surf 
so that the definition is redundant as well as defective. 

It is essential to the legality of this kind of sale, that both 
the things exchanged should be delivered and taken pos¬ 
session of before the separation of the parties, and that when 
they are of the same kind, as silver for silver, or gold for 
gold, they should also be exactly equal by weight. ° These 
mles aie necessary for the avoidance of rehet or usury, as 
already explained, and the whole of surf which is treated 
of at a length quite disproportionate to its importance, 
and forms the. sole subject of the second book, maybe 
considered as a continued illustration of the doctrine of 
reha. The third kind of sale is sulum. It has been 
alieady observed that there can be no lawful stipulation 
fora postponement of the delivery of the thing sold except 
under one particular form of sale. The form alluded to is 
sidum. This word means, literally, an advance; and in a 
sulum sale the price is immediately advanced for goods to 
be delivered at a future fixed time. It is only things of 
the class of similars that can be sold in this way, and as 
t ey must necessarily be indeterminate, the proper subject 
of sale is an obligation; while, on the other hand, as the 
price must be actually paid or delivered at the time of the 
contract before the separation of the parties, and must, 
therefore, even in the case of its being money, be pro¬ 
duced, and m consequence be particularized or specific, a 
sulum sale is strictly and properly the sale of an obligation 
for a thing, as defined in the first chapter. Until actual p a e 
payment or delivery of the price, however, it retains its ^ 
character of an obligation, and for this reason the price and 
the goods are both termed debts, and are adduced in the p„ n . 
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same chapter as examples of the principle that the sale of a 
debt, that is of the money or goods which a person is under 
engagement to pay or deliver, before possession, is invalid. 
The last of the sales referred to is the ordinary exchange 
of goods for money, which being an obligation, the trans¬ 
action is defined to be the sale of things for obligations. 

There is another transaction which comes within the 
definition of sale, and has been already noticed, but may be 
further adverted to in this place. It is that which is 
called Kurz in the Arabic, and loan in the English lan¬ 
guage. The borrower acquires an absolute right of pro- 
perty in the things lent, and comes under an engagement 
to return an equal quantity of things of the same kind. 
The transaction is therefore necessarily limited to similars, 
whether of weight, capacity, or talc, and the things 
lent and repaid being of the same kind, the two rales 
already mentioned for the prevention of reba or usury 
must be strictly observed. Hence, it follows that any 
stipulation on the part of the borrower for delay or for¬ 
bearance by the lender, or any stipulation by the lender for 
interest to be paid by the borrower are alike unlawful. 

Notwithstanding the stringency of the rales for pre¬ 
venting usuiy, or the taking any interest on the loan of 
money, methods were found for evading them, and still 
keeping within the letter of the law. It had always been 
considered lawful to take a pledge to secure the repay¬ 
ment of a debt. Pledges were ordinarily of moveable 
property, and when given as security for a debt, and the 
pledge happened to perish in the hands of the pawnee, the 
debt was held to be released to the extent of the value of 
the pledge. Land, though scarcely liable to this incident, 
was sometimes made the subject of pledge, and devices 
were adopted for enabling the lender to derive some ad¬ 
vantage from its possession while in the state of pledge. 
But the moderate advantage to be derived in this way 
does not seem to have contented the money-lenders, who 
in all ages and countries have been of a grasping dis¬ 
position ; and the expedient of a sale with a condition 
for redemption was adopted, which very closely losembles 
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an English mortgage. In the latter, the condition- is 
usually expressed in one of two ways, viz., either that the 
sale shall become void, or that the lender shall resell to 
the seller, on payment of principal and interest at an 
assigned term. The first of these forms would be incon¬ 
sistent with the nature of sale under the Mookummudan 
law, but a sale with a covenant by the lender to re-convey 
to the seller on repayment of the loan, seems to have 
been in use probably long before the form was adopted in 
Europe. It is probable that a term was fixed within 
wliich the repayment should be made. If repayment were 
made at the assigned term, the lender was obliged to 
re-convey; but if not, the property would remain his own, 
and the difference between its value and the price or 
sum lent might have been made an ample compensation 
for the loss of interest. This form of sale which was called 
Bye-al-wufa, seems to have been strictly legal according 
to the most approved authorities, though held to be what 
the law calls abominable, as a device for obtaining what it 
prohibits. 


In constituting sale, there is no material difference 
between the Moohummudan and other systems of law. 
The offer and acceptance which are expressed or implied in 
all cases, must be so connected as to obviate any doubt of 
the one being intended to apply to the other. For this 
purpose, the Moohummudan law requires that both shall 
be interchanged at the same meeting of the parties, and 
that no other business shall be suffered to intervene be¬ 
tween an offer and its acceptance. A very slight inter- 
i uption is sufficient to break the continuity of a nea'o- 
tmtmn, and to terminate the meeting in a technical aense, 
though the parties should still remain in personal com¬ 
munication An acceptance after the interruption of an 
offer made before it, would be insufficient to constitute a 
sale. Tins has led to distinctions of the meeting ^h 
may appear unnecessarily minute to a reader unacquainted 
with the manners of Eastern countries, where the people 
arc often very dilatory in their bargains, interspersing them 
with conversation on indifferent topics. It is only when 
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a meeting has reference to the act of contracting that its 
meaning is thus litfble to be restricted; for when the word 
occurs in other parts of the law, as, for instance, when it 
is said of a surf contract that the things exchanged must 
be taken possession of at the meeting, the whole period 
that the parties may remain together is to be understood. 
As personal communication may be inconvenient in some 
cases, and impossible in others, the integrity of the meeting 
is held to be sufficiently preserved, when a party who 
receives an ofler by message or letter declares his accept¬ 
ance of it, on receiving the communication and apprehend¬ 



ing its contents. 

When a sale is lawfully contracted, the property in the 
things exchanged passes immediately from and to the 
parties respectively. In a legal sale, delivery and pos¬ 
session are not necessary for this purpose. Until posses¬ 
sion is taken, however, the purchaser is not liable for 
accidental loss, and the seller has a lien for the price on 
the thing sold. Delivery by one party is in general tan¬ 
tamount to possession taken by the other. It is, there¬ 
fore, sometimes of great importance to ascertain when 
there is a sufficient delivery ; and many cases, real 01 ima¬ 
ginary, on the subject, are inserted in the Futawa 
A iumgciree, some of which have been transferred to the 
following work, and will be found in the fourth chapter, 
section second, of the first book. It sometimes happens that 
a person purchases a tiling of which he is already in pos¬ 
session, and it then becomes important to determine in 
what cases his previous possession is convertible into a 
possession under the purchase. Unless so converted, it 
would be held that there is no delivery under the sale, and 
the seller would of course retain his lien and remain 
liable for accidental loss. Some cases on this curious 
point, and the principles by which they are governed, will 
be found in Book I. chapter iv. section iv. 

Though possession is not necessary to complete the 
transfer of property under a legal sale, the case is different 
where the contract is illegal ; for here property does not 
pass till possession is taken. The sale, however, though 
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so fax’ effectual, is still invalid, and liable to be set aside by 
a judge, at the instance of either of the parties, without any 
reference to the fact of the person complaining being able to 
come before him with what in legal phraseology is termed 
clean hands. A Moohummudan judge is obliged by his law 
to interfere, for the sake of the law itself, or, as it is more 
solemnly termed, for the right of God, which it is the duty 
of the judge to vindicate, though by so doing he may 
afford assistance to a party who personally may have no 
just claim to his interference. 


The foregoing remarks comprise all that appears to me 
to be necessary as introductory to the Law of Sale; but 
frequent allusion is made in the following pages to the 
authorities of the Moohummudan law, and a few obsei- 
vations on that subject seem also to be necessary in this 
place. 

The Moohummudan law is derived from the following 
sources: 1st, the Koordn, which is believed to be a direct 
revelation from heaven ; 2nd, the Soonnut, or sayings and 
doings of Moolmmmud, who is revered as the apostle of 
God, and the seal or completion of prophecy; 3rd, the 
concurrent opinions or decisions of the Saliabah or com¬ 
panions of the prophet; and 4th, Kiyas or analogical 
reasoning, when nothing can be found in any of the°pre- 
cediug authorities expressly applicable to a particular case. 

fundamental grounds of disquisition ( ijtihad !),” says 
the author of the Mookhtusur-ood-Doowul, “ are four • the 
“scripture (Mtab ); the traditionary law (soonmt); the 
„ con ° urrence of the prophet’s companions ( jimaa ); and 
analogy or analogical reasoning (kiyas)-, for when any 

te , r , qUe:stl0u 1 ar ° se respecting what was lawful or un- 
awful, a regular investigation took place in the following 

« ( rnTffl : ~ tlrS . t ' tl!e y arched the book of Almighty 
God (the kooran) and it any clear text were found 'in it 
” such was adhered to. But, if not, they sought for a 
“ incept or example of the prophet, and abided by it, if 
“ applicable, as decisive. If none such were discovered 
“ they inquired for a concurrent opinion of the sahabah 
“ who, being directed in the right way, are not open to 
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tftf the suspicion of misleading; and* therefore, if their senti- 
“ ments could be ascertained on the point, in question, 
“ they were deemed conclusive. If not, an ultimate resort 
“ was had to analogy and reason; the variety of contingent 
“ events being infinite, whereas the texts of the law are finite. 
“ It thus appears certain that the exercise of reason may 
“ be proper and necessary in legal disquisition. Imam 
“ Daood, of Isfahan, liowever, entirely rejected the exer- 
cc cise of reason; while, on the contrary, Aboo Huneefa 
“ was so much inclined to it that he frequently preferred 
“ it in manifest cases to traditions of single authority; but 
“ Malik, Shafei, and Ibn-i-Humbul had seldom recourse to 
“ analogical reasoning, whether manifest or recondite, when 
“ they could apply either a positive rule or a tradition. 
“ This gave rise to their different opinions and judgments: 
“ which are recorded in books that treat of their dis- 
“ putations ; yet neither infidelity nor error i 3 to be 
“ charged against them on this account.”* 

The followers of the four leaders last mentioned con¬ 
stitute the orthodox sects of the Moohummudans. The 
sovereigns of India having been followers of Aboo 
Huneefa, the Huneefeea Muzhib (way), or code as it may 
be termed, was alone recognised in that country during 
the long period of the Moohummudan dominion. Aboo 
Huneefa, the leader of the sect, was bom at Koofah, A. II. 
80, and died at Baghdad, A.H. 150, in prison, into which, 
it is said, he was cast by the Khuleefah A1 Munsoor, for 
refusing the office of hazee or judge of which he con¬ 
scientiously deemed himself to be unworthy.^ With 
Aboo Huneefa, the names of his two principal disciples, 
Aboo Yoosuf and Moohummud, are constantly associated 
in the following treatise and other works on the Huneefeea 
code. Aboo Yoosuf was born at Koofah, A. II. 113, and, 
after finishing his studies under Aboo Huneefa, was ap¬ 
pointed Kazee of Baghdad by the Khuleefah Iladce. He 


* Mr. Harrington’s Analysis of the Laics and Regulations of the 
Indian Government. —Yol. i. p. 221. 

f It does not appear that he left any work on jm i sprudence. 
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was afterwards, in the reign of Haroon-oor-Rusheed, made 
Kazec-ool-Koozzcit or chief judge, and retained that high 
station which is said to have been first instituted for him 
until his death, A. II, 182.* Moolnimmud was born at 
Wasit, in Arabian Irak, A. H. 132. He was a fellow 
pupil with Aboo Y oosuf under Aboo Huneefa, and on the 
death of the latter, continued his studies under the former, 
lie is also said to have received instructions from Malik, 
lie was appointed by Haroon-oor-Rusheed to administer 
justice in Persian Irak, and died at Ry, the former capital 
of that province, A. H. 179.f 

It has been remarked by Sir William Jones, in his 
preface to the Sircijiyyah , “ that although Aboo Iluneefa 
“ be the acknowledged head of the prevailing sect, and has 
c &* ven name to it, yet so great veneration is shown to 
f ^-koo ^ oosuf and the Lawyer Moohummud, that when 
^ they both differed from tlieir master, the Moohummudan 
" J u dge is at liberty to adopt either of the two decisions 
which may seem to him to be more consonant to reason 
“ an(1 founded on the better authority.” And Mr. Har¬ 
rington observes, in his analysis of the laws and regulations 
of the Iudian Government, that “ this remark corresponds 
“ with the received opinions of present lawyers, and is 
“ sanctioned for the most part, by a passage from the. 
“ Hamadeca, ” which he quotes. “ It appears, however,” 
he adds, “ that the ancient jurists held the authority of 
“ Aboo Iluneefa to be absolute, although both his dis- 


* onl >' work ke seems to have left was one on the Duties of the 
, A ZeC ; he is said t0 have furnished Moohummud with notes 
S^itL^Ler° n8iderable Pai1 ° f hiS C0ru l )09iti01ls > particularly the 

t Moohummud was the author of several works on the Moohum- 
mm an aw. Five o these, viz., the Jama-i-Sug/ucr, Jama-i-Kubeer , 
Mubsoot. Zeeadut , and Siyur, are well known, and frequently quoted 
separately, or together under the general designation of the 'Zular 
Rewayut. 

These particulars of the three Huneefeca doctors are derived from 
Mr. Harrington’s Analysis before referred to, and the introductory 
discourse to the translation of the Ilidayah. 
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e< ciples might differ from him. This is stated without 
“ reservation in a chapter ' On the Order oi Authorities to 
« be observed in Practice,’ forming part of the book entitled, 

“ On the Duties of the Kazee in the Futawa Alumgeeree .” 
The passage which he alludes to is inserted hereafter; but 
it appears to me to refer to a case where each of the thiee 
doctors entertained an opinion of his own different from 
the others, and to be not inconsistent with the remark of bii 
William Jones, who evidently supposes that the disciples 
concur in one opinion in opposition to their master. J?heie 
is, however, another passage in the first chapter of the 
same book, in which it is stated that the futim or approved 
exposition is absolutely in accordance with the opinion of 
the Imam, that is Aboo Huneefa, then of Aboo Yoosuf, 
then of Moohummud, then of Zoofr, then of Husn-bin- 
Ziyad ;* and that though it has been said that when the 
Imam is on one side and his two companions (Aboo T oosuf 
and Moohummud) on the other, the mooftee is at liberty to 
adopt either of the decisions, yet it is only when the 
mooftee is a scientific jurist that this is true. Notwith¬ 
standing these authorities, there can hardly be said to be 
any fixed rule on the subject. Aboo Yoosuf and Moo¬ 
hummud are referred to by writers on the Moohummudan 
law as the sahibein or two companions, and are, perhaps, 
entitled to be considered in some degree as independent 
authorities, rather than the disciples of Aboo Huneefa in 
any inferior sense. Instances occur in the following pages 
where each of the three is said to have entertained a diffe¬ 
rent opinion, yet the futwa or approved exposition is in 
accordance with that of one of the disciples. 

Aboo Huneefa, as already remarked, was distinguished 
from the other orthodox leadei’3 by his addition to reason¬ 
ing in legal disquisitions; but his own decisions and those 
of his two companions or disciples, Aboo \ oosuf and 
Moohummud, have very much restrained the exercise of 
private judgment in their followers. And the accuinu- 

* The last two were also distinguished contemporaries and scholars 
of Aboo Huneefa. 
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lation of precedents since their time lk s f ended still further 
to circumscribe the discretion of a modern Moohummudan 
judge. The respective limits of reason and. of authority 
are well laid down in several works ; extracts from which 
are inserted in the Futuioa Alumgeeree, in the book already 
referred to, “ On the Order of Authorities to be ob¬ 
served in Practiceand I subjoin an abridged translation 
of some of these extracts for the information of the reader. 
It is necessary, however, to premise, for his better under¬ 
standing of them,—1st, that the Kooran , having been com¬ 
municated by Moohummud to his followers at different 
times and in separate portions, some of its texts are incon¬ 
sistent with, or even contradictory of, others, and that in 
these cases the text of earlier is held to be abrogated by 
t lat of latci levelation; 2nd, that the Soonnut' were not 
committed to writing till after the Prophet’s death, when 
all his companions and their contemporaries and successors 
were also dead, and that of the various reports or accounts 
of the precepts and examples of the prophet that have been 
handed down by tradition, many are spurious, and others 
of different degrees of authenticity. A person who 
possesses a comprehensive and discriminating knowledge 
of all that may be drawn from these two sources relative 
to legal rules and ordinances as distinguished from moral 
precepts, and of the different intrepretations of the Kooran 
and gradations and comments of the traditions, with a 
right understanding or power of just reasoning, and ex¬ 
perience m human affairs and usages, is called a moojtuhid or 
jurist, and Ins science is termed ijtihad or jurisprudence, 
lhe extracts above referred to are as follows:— 

• * U “ “ cm f bent 011 a judge to give judgment accord- 
ng to the book of God, to know what parts of it are in 
force, arid what have been abrogated ; and among the 
former, to distinguish between what is positive, and what 



Translations of these extracts are given in Mr. Harrington’s 
Analysis , before referred to (p. *225), of which I have availed myself 
changing the phraseology, however, where it did not seem to me to 
be sufficiently close to the original* 
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is doubtful and .susceptible of different interpretations. If 
nothing be found in the book of God, judgment must 
be given according to what has been handed down from 
the prophet. And it is incumbent on the judge to dis¬ 
criminate between such reports as are received and 
such as have been exploded, and where reports differ, to 
take that which is most probable. He must also be ac¬ 
quainted with those that have obtained successive, no¬ 
torious, or only single verification, and with the degrees 
and qualities of the reporters, some of whom were re¬ 
markable for their knowledge of law and justice, as the 
orthodox Kkuleefahs* and the Abdoollahs,'\ and others 
for their long fellowship with the prophet, and the ex¬ 
cellence of their memories. Among reporters, preference 
is to be given to those who were remarkable for their 
knowledge of law and justice over those who were not 
so distinguished, and to those who had long fellowship 
with the prophet over those who had no such privilege. 
If a case arise to which none of the traditions of the 
prophet are applicable, the judge is to determine it ac¬ 
cording to the concurrent opinions of the Sahabah or 
companions, wliich are an obligatory rule of conduct. 
If the point be one' on which the companions were 
divided between two opinions, let him compare their 
respective arguments, and give the preference to one 
of the opinions (supposing him to be a moojtuhirf ); but 
he is not at liberty to differ from both and adopt a 
third; for, notwithstanding their difference, they must 
have agreed on excluding every other than the two views 
in question. When the companions were agreed upon a 
point, with regard to which one of the Tc/biem (their 
immediate successors) was of a different opinion, if the 
dissentient was not their contemporary, his opposition is 
not to be taken into account, and a judgment given in 
conformity with his opinion against the concurrent voice 


* The four first successors of Moohummud. 

f Viz., Abdoollah I bn-i-Omar, Abdoollab Ibn-i-Abbas, and Ab- 
doollah Ibn-i-Musood 7 three of the more learned of the companions. 
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of the companions would' be void; but if be were their 
contemporary, and opposed them in expositions of the 
law, and they gave sanction to his disquisitions, as in the 
instances of Shurceh and Shabee, their concurrence is ren¬ 
dered inconclusive by reason of this difference.* 

If the matter be one on which no opinion of the com¬ 
panions has come down, but all the Tabieen (their im¬ 
mediate successors) concurred in regard to it, the judge 
is to decide in accordance with their opinion. Should 
there be a difference of opinion among the Tabieen , he 
is to adopt that which he thinks best. If, however, 
none of these be applicable, and the judge be a moqj- 
Minl ] 1C is to decide according to his own judgment; 
but if he be not a Moojtuhid, he should take the'opinion 
of the Moo/fee, taking care not to decide without know- 

t0 a3k advice > nnd observing 
two rules,—one of which is, that when our three masters 
Aboo Huneefa, Aboo Yoosuf, and Moohummud have 

them anrir’ ^ ” ” 0t at libert 7 ^ differ from 

them, and the other, that when they are of different 

opinions that of Aboo Huneefa is to be preferred, a!cord! 

V? £ f M00 a i bui al M °baruk, because he was one of 
the Tabieen, and o PI x)sed them in opinions."f 

If no report be found of any opinion of'Aboo Huneefa 
and his companions, but one be found of subsequent 
lawyers, the judge is to abide by their iudo- me nt • but 
.< acre should bo any difference i opiJS“ ho^ 

ho ought to seleot .he opinion 0 f l.e one of ST 

time concur in a nirtil l ' . tbe la ' v 7 0r » of tlie 
differing from tlipm e ’ an(1 the hazee 

emso he think, it right, ,1“ hoThLf 

legal, provided there were any * 


<§L 


* Extracted from the Mnheel. 
t Extracted from the Moheet-oos-Sui ukhsee. 




misr^ 


INTRODUCTION. 



deem it illegal notwithstanding such difference ; but all 
agree upon the illegality of the opposite judgment, 
supposing no antecedent difference to have been enter¬ 
tained on the subject.* 

When there is neither express law ( nuss ) nor concur¬ 
rence of opinions for the guidance of the liazee , if he be 
a jurist, and have carefully formed an opinion for him¬ 
self, he should act according to it though the opinions 
of other jurists may differ from his own, and he can¬ 
not lawfully adopt their opinion; for that which upon 
due deliberation appears to him to be right and just is 
accepted as such in the sight of God. If he experience 
any difficulty with regard to the bearing or effect of the 
circumstances in any case, he should diligently apply 
his own mind to the difficulty, and act accordingly; but 
it would be more proper first to consult other persons 
of legal experience. If they should differ as to the 
bearing of the facts, he should, after due deliberation, 
adopt that view which appears to be right. And even 
though they should concur in an opinion different from 
his, he is still to act on his own till he is convinced 
that it is ill founded; and to give judgment accordingly, 
but not precipitately, nor until he has duly weighed 
and examined the whole matter. When he has done so. 


he should be under no apprehension in acting on his 
own judgment, carefully guarding, however, against 
conjecture, as a judgment on mere conjecture will not 
stand good as bet\yefen him and his God! What has 
teen here said supposes the kazee to be a moojtukid, or 
jurist, competent, from his talents and learning, to under¬ 
take legal disquisitions. If he be not a person so quali¬ 
fied, but possesses a knowledge of the opinions of our 
masters, and a recollection of the points and cases deter¬ 
mined byjthe eminent lawyers of our persuasion, let him 
give judgment according to the opinion in which he 
confides and believes to be right. Should he have no 


From the Tatar Khaneeuf. 
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sufficient recollection of tlieir opinions, let him act upon 
expositions of the law by mooftees of our persuasion, or 
if there be only one such mooftee in the city, his single 
exposition. may be acted upon without fear of imputed 
deficiency. * 


It only remains to say a few words regarding the pro¬ 
cedure in Moohummudan courts of law, to which frequent 
allusion is made in the following pages. The parties 
appear in person before the judge, and the plaintiff states 
his case verbally. It is necessary that he should indicate 
the subject of his demand in terms sufficiently clear and 
explicit to make it known, and also assign the grounds on 
which he rests his claim. If his statement be sufficient on 


these points, his suit is pronounced to be worthy of a 
hearing, and he is entitled to a direct answer from the de¬ 
fendant, in the affirmative or negative. If the defendant 
when called upon by the judge deny the demand, the plaintiff 
“ re Tnred to produce his evidence. If his answer be that 
he has none, he is then told that he is entitled to the oath 
o the de.endant. If the defendant decline to answer yea 
or nay to the plaintiff’s demand, his silence is taken for a 
denial, so as to entitle the plaintiff to produce his evidence. 
Ii tne defendant acknowledge the demand, or refuse when 
called upon to swear that he is not liable, or if his liability 
be established, by the plaintiff’s evidence, judgment is 
given against him accordingly. It is an universal rule that 
no one can be required to prove a negative, and as the 
plaintiff is usually in the position of the person who affirms, 
anc the defendant of one who denies, the onus probandi is 
generally on the former, and the presumption is in favour 
of the latter, whose word and oath are accordingly 
said to be preferred or entitled to the preference. It 
requires some skill, however, to distinguish who it is 
that maintains the negative in a suit, as reality, and 
not appearances, are to be considered. Thus, when 
the trustee of a deposit says, “I have returned if’ 
his word and oath are entitled to preference, because 


* From the Bidayah . 






misr/f y 



though he affirms tlie return, he denies his responsibility. 
It is, therefore, usual in treatises on the JVloohummudan 
law to mention under the different heads, the party whose 
assertion is entitled to credit in the event of disputes 
regarding matters of fact; and the reader will meet with 
many instances of it in the following pages. 
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MOOHUMMUDAN LAW OF SALE. 


BOOK I. 

SALES IN GENERAL. 


CHAPTER I. 

Sale defined—How constituted — Conditions, Legal Effect, and 
Different Kinds of Sale. 

Sale is the exchange of property* for property, with Definition, 
mutual consent; and it is constituted by proposal and Howcon- 
acceptance, or by reciprocal delivery. stituted. 

The conditions of a contract of sale are of four kinds, Conditions 
viz., conditions which are necessary to constitute it; to 
give it operation; to render it valid; to make it obliga¬ 
tory. 

The conditions which are necessary to constitute a sale, of consti- 
and may be called essential, relate, in the first place, to the tution 
contracting parties. And with regard to them, it is re¬ 
quired,— 

1. That they shall be of sound understanding and dis- that relate 

comment. Tliis condition does not exclude sale bv a to the coa * 

J trading 

-—-——-—---parties; 

* Arab. mal. 


B 







to the con¬ 
tract itself; 


to both the 
things ex¬ 
changed } 
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minor, # or an insane person, f when capable of under¬ 
standing its nature and effects; by either of whom, in such 
circumstances, a sale may therefore be contracted. 

2. That there shall be more than one party to the con¬ 
tract; and there is no contract where the same person 
acts both as the buyer and seller. From the operation of 
this rule, the following parties are excepted: 1st, A father, 
his executor, J and a judge, when either selling their own 
property to a minor, or purchasing a minor’s property from 
him. With regard to the executor, however, it is neces¬ 
sary that the sale or purchase by him be evidently for the 
minor’s benefit, to bring the transaction within this excep¬ 
tion, 2nd, A messenger between both the parties. 3rd, 
A slave purchasing himself from his master, under his 
master’s authority. 

Essential conditions relate, in the second place, to the 
contract itself; in which the acceptance must be made to 
correspond with the proposal, by the purchaser accepting 
the thing proposed, and for the consideration proposed by 
the seller. If there be any variance in these respects, 
there is no contract; except only in cases where, the pro¬ 
posal being on the part of the purchaser, the seller accepts 
for less than the price offered, or the proposal being on the 
part of the seller, the purchaser accepts for more than the 
price mentioned, and the increase is accepted by the seller 
at the meeting. 

Thirdly, It is essential to the constitution of sale that 
each of the things exchanged be property ( mol ); and there 
is no contract where either of them does not fall within this 
description^ 



* Arab, subee, a youth under puberty. Puberty is majority in the 
Moohummudan Jaw. 

f Arab, mdtooli. A lunatic with lucid intervals. 

X The executor ot a father’s will is guardian to his minor children. 
See chapter xvi. 

§ Ihe only things to which the term mnl is inapplicable are carrion— 
that is, an animal that has died a natural death, or has been impro¬ 
perly slaughtered—and blood. Neither of which, it is supposed, 
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Fourthly, It is required that tlje thing sold,* * as distin- to the thing 
guished from the price, be in existence at the time of ^". par * 
sale; and there is no contract where it is either non¬ 
existent or in danger of extinction, as the future offspring 
of a foetus in the womb, or the foetus itself; 2nd, That the 
thing sold be appropriated in itself, and not merely an 
appendage of other property, and that the seller, when 
he professes to sell on his own account, have a right of 
property in what he sells. Hence, there can be no con¬ 
tract of sale with regard to natural grass before it is cut, 
though growing on the land of the seller ;f nor of any¬ 
thing which does not actually belong to him at the time 
of the sale, though he should afterwards acquire it, except 
only the goods advanced for under a sulum contract, and 
usurped property, the sale of which is rendered legal by 
the usurper subsequently making compensation to the 
lawful proprietor. 3rd, That the thing sold be' property 
hn\ ing value in law,£ and be susceptible of delivery, either 
immediately or at some future time. 

Fifthly, It is further essential to the constitution of sale, 
in the opinion of all our doctors, that each of the contract¬ 
ing parties shall hear what is said by the other; and if the 
purchaser say « I have bought,” and the seller does not 
hear him, there is no contract. But if other persons pre- 


any people having a revealed religion can account to be property.— 
Hidayah and Kifayah , vol. iii. p. 88. 

* Arab - rnabeea. Sometimes this term is applied to both the things 
exchanged, but it is commonly restricted to one of them, the other 
being denominated the price. Eules for distinguishing the mabeea from 
the price are given in chapter ii. § 3. 

t Because natural grass is considered to be the common property of 
all mankind. See chap. ix. § 2. 

+ Arab * shuva > tlie distinctive appellation of the Moohummudan law. 
\ alue {keemut) is established in a thing by legal permission to make 
use of it. I lie quality ot being property (maleeuf) is dependent on 
the opinion of men in general, or some of them.—Kifayah, vol. iii. 
p. 88. Wine and pork, therefore, being accounted property by 
Christians, are trial, hut have no keemut , because they are forbidden to 
Mussulmans. 

B 2 
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4 THE MOOHUMMTJDAN LAW OF SALE. 

sent at the meeting* should state that they heard the 
words of the buyer ? the denial of the seller is not to be 
credited in a court of justice, unless he happens to be 
deaf. 

The sixtli and last condition essential to the constitution 
of sale, is unity of the place of meeting; * insomuch that 
both the proposal and the acceptance must be expressed at 
the same place, and if there be any variance in this respect, 
there is no contract. 

The conditions which are necessary to give operation to 
a sale are, first, A right of property in both the articles 
exchanged ; and, second, That none hut the seller have 
any right in the thing sold. The existence of any such 
right prevents the sale from being operative until the im¬ 
pediment. is removed; as, for instance, when a thing is 
sold which has been already pledged or let to hire. 

Conditions necessary to the validity of sale are either 
general or special. General conditions of validity, which 
apply alike to all kinds of sale, are the following :— 

First, All conditions essential to the constitution of sale 
are also conditions of its validity. But the converse of 
the proposition is not true; for invalid sales are held by 
us to be constituted and become operative when followed 
by possession. 

Secondly, It is required to the validity of a sale that it 
be not limited in respect of time ; and if so limited it is 
invalid.'1 

Thirdly, That both the thing sold and the price he so 
know r n and determined as to prevent disputes between 
the parties; and any ignorance that may tend to produce 
contention between them is sufficient to invalidate the 
gale; as in the sale of a single goat undefined from a par¬ 
ticular flock, or of anything at a price to be fixed by 
another person. 

Fourthly, It is required that there be some u~c in the 



* Arab, mujlis, —literally, place of sitting. 
f As, for instance, a sale for a year. 
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transaction; and a sale in. which there is no use. is invalid, 
as the sale of dirhems # for dirhems equal in weight and 
quality. 

Fifthly, It is necessary to the validity of all sales that 
they he free from vitiating or invalidating conditions, 
which are of various kinds, and will be explained at some 
length hereafter. They may be described generally in this 
place, as conditions that are not in harmony with the con¬ 
tract, or within the usual scope of such transactions among 
men, or conditions that are dependent on events that are 
either altogether fortuitous, or the time of the occurrence 
of which cannot be predicated with any degree of cer¬ 
tainty. 

The special conditions of validity, which are applicable Special, 
only to particular kinds of sale, are the following :—- 

First, In sales on credit, it is required that the term of 
payment be known ; and if it be unknown the sale is 
invalid. 


Secondly, .In the resale of a purchased moveable, and 
in the sale of a debt,f previous possession by the seller is 
necessary. Hence the sale of a debt before possession 
of it is invalid; j as, for instance, the goods for which an 
advance has been made in a sulum , sale; and the advance 
itself, § even after the sale has been dissolved,—that is, 
the seller of the goods, who is entitled to the advance, 
cannot sell it until he has obtained possession of it, and 
the purchaser of the goods, who if the sale be dissolved 


* Silver coins so called. 

t Arab. deyn. For an explanation of this term see the Introduc¬ 
tion. It here evidently means the money or goods which a person is 
under engagement to pay or deliver. 

J The important principle that a debt cannot be lawfully sold, is 
implied in several places in the Hidayah , and is expressly, though in¬ 
cidentally, stated in the book on Composition, as a reason for a 
particular composition among heirs being void, in these terms,— u for 
that would be the transfer of a debt to another person than the 
debtor.”—Vol. iii- p. G14; Translation , vol. iii. p. 208. 

§ Arab, ras ool mal } — literally, capital stock. 
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is entitled to a restoration of the advance, cannot sell it 
until he kgs resumed possession of it. Hence, also, a sale 
in consideration of a debt due by. another party than the 
seller is invalid, contrary to the case of a sale where the 
consideration is the seller’s own debt. 

Thirdly, When the articles exchanged are of the class 
with regard to which reba or usury is prohibited,* * * § absolute 
similarity between them is required, together with the 
absence of everything that can lead to a suspicion of 
usury. 

Fourthly, In surf sales— when the articles exchanged 
arc the precious metals — mutual possession by the parties 
before their separation is necessary to the validity of the 
transaction. 

Fifthly, In morabuhut , towleeut , and wuzeeut sales, t it 
is necessary that the price previously given by the seller 
be made known to the buyer. 

The only condition that is further necessary, in addition 
to the preceding, to render a sale obligatory on the parties, 
is freedom from the four known or other options.^ 

The legal effect of sale is to establish a right of pro¬ 
perty in the buyer to the thing sold, and in the seller 
to the price, when the sale is absolute ; and when it is de¬ 
pendent, the establishment of these rights respectively on 
the sale being duly allowed. 

Sale considered abstractly is of four kinds ; operative, § 
dependent, unlawful, || and void. An operative sale is that 



* Fully explained in chapter ix. § 6. 

f These are explained a little further on. 

I Options are powers of cancellation, and are fully treated of in 
chapters vi. vii. and viii. 

§ Arab, nci/iz,— literally, penetrating , passing. 

|| Arab. fasid>— literally, vicious , or vitiated , and frequently op¬ 
posed to saheeh, valid; hence it has been rendered invalid by Mr. 
Hamilton, in his translation of the Ridayah . But it is also used 
eynonymously with ghyr jaiz, unlawful; and I prefer the latter 
word, as indicating the particular vice or taint existing in this kind of 
sale. It is invalid because unlawful. It should be observed, that the 
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which takes effect immediately. A dependent sale is that 
which takes effect when allowed by the person on whose 
consent the contract is suspended. An unlawful sale is 
that which takes effect when followed by possession of the 
thing sold. And a void sale is that winch can never take 
effect. 

Sale, considered with reference to the thing sold, is also 
of four kinds. 1st, Sale of things for things,* * * * § which is 
called mookaizut; 2nd, Sale of obligations for obligations,f 
which is called surf 3rd, Sale of obligations for things, 
which is called sulum ; and, lastly, the converse of this, or 
sale of things for obligations, which is the ordinary kind of 
sale.§ 

Again, viewed with reference to the price, sale is also of 
four kinds. 1st, Moosawumut, or sale for a price mutually 
agieed upon ; 2nd, Moorabuliut, which is a second sale of a 
thing for a greater price than that originally paid for it by 
the seller; 3rd, Toioleeut, or such a sale at the exact 
original price; and, 4th, Wuzeeut, which is a second sale 
for a price less than that originally paid for the article 
sold. 


terms vitiated^ invalid ^ unlawful , are used indiscriminately in tlie 
following pages, as the corresponding expressions are in tlie original 
Arabic. In the Principles and Precedents of j\Ioohuinmudan Laic, 
p. 42, prin. 7, the sales referred to are termed imperfect , and their 
legal defect is said to be cured by Seizin; but this may be too gene¬ 
ral. See chapter xi. 

* Arab, ayn,— literally, essence, or substance, but frequently used 
in law to signify something specific or distinctly particularize!, as 
opposed to things that are undetermiuate. 

t Arab, deyn. See Introduction. The word is here applicable to 
money, grain, liquids, &e., and generally all commodities estimated by 
weight or measure of capacity, and taken uudeterminately. 

+ This definition of surf is hardly correct; for neither is every 
sale of an obligation for an obligation a surf (see post, chap. ix. § 1), 
nor are all the things exchanged always obligations, that is', un- 
determiuate; for an exchange of the precious metals, though the 
articles be specific, is a surf. See book ii. chap. ii. § l. 

§ Or a sale of goods for money. 
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CHAPTER H. 

FORM OF THE CONTRACT. 

Section I. 

Of what relates to the Act of Contracting . 

Sale is contracted by any words in the past or present 
tense* which import the transfer and acceptance of pro¬ 
perty** whether the words be in the Persian or the Arabic 
language* or the like. It is contracted by words in the 
past tense without intention, as if by the mere force of the 
expressions. But if the aorist tense be employed* in¬ 
tention is necessary, f Thus* if the seller should say* “ I 
sell,” or “ bestow*” or “ give you this slave for a thousand 
dirhems *” and the purchaser answer* “ I buy ” or “ take 
him from you*” both parties intending a declaration de 
presently or if the language of one of the parties be in the 
past tense* and that of the other in the aorist with an 
intention de presently sale is contracted; but without such 
intention there is no contract. When the aorist is re¬ 
stricted to the present time* as “ I sell you now*” there is 
no necessity for intention; but when restricted to the 
future by the particles soof or seeny or the imperative mood 
is employed* there is no contract* unless* as regards the 



* Arab, tumleek and tumulloofc , second and third increased con¬ 
jugations from milky property or possessions. 

f The aorist tense in the Arabic language is employed to express 
present and future time, though susceptible of restriction to either by 
the employment of certain particles, but without these it is am¬ 
biguous : the words “ I sell,” &c., in the text, meaning either “ I do 
sell,” or “I will sell.” 
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imperative, when it demonstrates a present intention, as if 
the seller should say, “ Take this for so much,” and the 
purchaser answer, “ I have taken it.” Indeed, it would 
seem that when the imperative mood is employed, a triple 
formula is necessary according to the best opinions; as if 
the seller should say, “ Buy of me,” and the purchaser 
answer, “ I have bought,” there is no contract until the 
seller reply, “ I have sold or if the purchaser say, “ Sell 
to me,” and the seller answer, “ I have sold,” there is no 
contract until the purchaser reply, “ I have bought.” 

By general agreement the interrogative form is insufficient interroga¬ 
te constitute sale. Thus, if the purchaser say, “ Do you,” f n v s e u ^ n ^ 
or “will you sell to me this thing for so much?” or “ Have 
you sold it to me for so much?” and the seller' answer, “ I 
have sold it,” there is no contract until the addition of the 
buyer, “ I have bought it.” 

Any particular form of expression does not appear to be A particu- 
necessary to constitute sale. Thus, if one of the parties expr^on* 
should say, “ I have given you this slave for a thousand,”* not neces- 
or “This slave is sold to you in consideration of your sal *’ 
debt,” and the other should accept; or if one should say, 

“ I have purchased your slave for a thousand dirhems ,” and 
the other should answer, “I have done,” or “Well,” or 
“Produce the price;” or one should say, “I have bought 
him for so much,” and the other should answer, “ He is 
yours,” or “ The slave is yours;” or one should say, “ I 
have sold you such a thing for so much,” and the other 
answer, “ I have taken it;” or one should say, “ I have ex¬ 
changed my horse for your horse,” and the other, “ I have 


* The legal sufficiency of the word 41 give," to constitute sale, has 
given rise to the heba bil ivuz (or gift for a consideration), so common 
in India among the members of the same family. When property is 
held in an undivided share, as a half or a fourth, it cannot be made 
the subject of ordinary donation, because not susceptible of delivery, 
and the form of a heba bil ivuz is adopted, which, lx*ing in reality a 
sale docs not require possession to complete the transfer of the pro¬ 
perty. See Principles and Precedents of Moohummudan Law , p. 219. 
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done likewisein all these cases there is a valid contract 
of sale. 

If the seller should say, “ I have sold you this slave for 
a thousand dirhems , and made you a present of the price,” 
and the other party should answer, “ I have bought him,” 
there is no valid contract. But if, after sale for a price and 
acceptance by the purchaser, the seller should then release 
him from the price, or make him a present of it, or bestow 
it on him in charity, the contract remains valid. And 
though the seller be silent as to price, if the transaction be 
accompanied by possession of the thing sold,-a transfer of 
property takes place according to both the disciples, the 
purchaser being liable for its value. If, however, the seller 
were actually to say, “ I have sold it without a price,” 
there is no transfer of property, though it were accom¬ 
panied by possession. 

A person says to another, “ Gro away with this mer¬ 
chandise, look at it to-day, and if you arc satisfied with it, 
it is yours for a thousand dirhems or “If you are satisfied 
with it to-day, it is yours for a thousand dirhems ,” and the 
person addressed goes away with the merchandise ; a pro¬ 
posal in such terms is considered equivalent to a sale 
with a condition of option to the purchaser, and the trans¬ 
action is quite lawful. This is a favourable construction of 
the law, which has been adopted by our three sages. 

If a person having purchased a piece of cloth by an un¬ 
lawful contract, should meet the seller next day, and say 
to him, “ Did you not sell to me this cloth of yours for a 
thousand dirhems ?'* and he should answer, “.Yes,” and the 
first thereupon reply, “ And I took it,” the transaction is 
void by reason of the first sale, which, though defective, is 
still subsisting, and must be abandoned before the second 
can be lawful. But when a man sells a slave for a 
thousand dirhems, saying to the purchaser, “If you don’t 
bring the price to-day there is no sale between us,” and 
the purchaser fails to do so, but meeting the seller next 
day, says to him, “ Did you not sell to me this slave of 
yours for a thousand dirhems?” and he answering, “ Yes,” 
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the purchaser then adds, “And I took him,” there is a 
present purchase, to which the first (having been dissolved) 
is no bar. So also if he had said, “ Unless you bring me 
the price within a year there is no sale between usfor 
here there is no valid transaction, the time being longer 
than the allowed period of option. 

When a person says to another, “ If you pay me so 
many dirhems for this cloth, I have sold it to you,” and 
the other pays the money at the meeting, this constitutes a 
valid sale on a favourable construction. 

If a person say to another, “ I have sold you this my Consent 
slave for so much,” and the purchaser take possession say- f™m'the 
ing nothing, sale is contracted; or if one should say, “I silence of 
have bought provisions from you for a thousand dirhems ,” addressed, 
and then proceed to bestow them in charity on poor per¬ 
sons, doing so at the meeting, the sale is complete, though 
the seller has said nothing to indicate his assent. The 
case would be different, however, if the purchaser were to 
dispose of the provisions in the like manner after the sepa¬ 
ration of the parties, by reason of the intervening obstacle. 

So also if one should say, “I have sold this cloth for 
a thousand,” and the other immediately cut it up into a 
kamees or shirt before separation, the sale is complete. 

Should a person say, « I have sold you this my slave for From his 
a thousand dirhems ,” and the other answer, “ He is free,” ? ns y erin g 
the answer, according to one authority, is equivalent to mdu,cdy * 
acceptance, and the slave obtains his freedom; but accord¬ 
ing to another, the answer is not an acceptance, and the 
slave is not freed; whereas if the answer were, “ Then he 
is free, there seems to be no doubt that emancipation 
\\ ould take place, and the purchaser be liable for the 
thousand dirhems. In a case where one said to another. 

Sell me your slave for a thousand dirhems and the 
other answered, “ I have sold him,” the first subjoining, 

“ He is free,” it is related that Aboo Huneefa considered 
the reply to be equivalent to taking possession, and the 
slave to be free; but that Mooliummud was of the con¬ 
trary opinion. 
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Eating, or riding, or putting on the subject of sale* 
after the seller has said, “ I have sold,” is tantamount to 
consent. Hence, if a person should say to another, All 
this provision is for the dirhem you owe me,” and then eat 
up the provision, this amounts to a sale. 

In a bargain for a piece of cloth, the seller says, “ I will 
sell it for fifteen,” and the purchaser, “ I will take it only 
for ten j” but he goes away with it nevertheless, the seller 
saying nothing. In such circumstances, the price is fifteen 
if the cloth were at the time of bargaining in the hands of 
the purchaser; but if it were in the hands of the seller, 
and the purchaser took it from him, the seller not object¬ 
ing, the price is ten. So also, if it were in the hands of 
the purchaser, and he should return it to the seller on his 
saying, “ I will not sell it for less than fifteen,” but again 
take it back and go away with it, the seller yielding it up 
and saying nothing, ten is still to be considered the price. 

When one of the parties to a contract of sale has made 
his proposal, the other is at liberty to accept or reject it 
during the meeting, and this is called the option of accept¬ 
ance ; but it does not descend to heirs. It continues till 
the termination of the meeting ;* the life of the proposer 
being, however, a condition of its subsistence; so that, if 
he die before acceptance, the proposal is of none effect. 
It is also void on either of the parties rising from the 
meeting before acceptance; or if, without rising, one of 
them should betake himself to any other business than the 
matter in hand, the proposal is void. But if a person, 
standing at the time of the proposal, should sit down and 
then accept, the sale is valid. So also if, having a cup of 
water in his hand, he should drink it oft^ or eat a morsel, 



* Arab. Mujlis , literally, 'place of sitting. The following saying of 
the Prophet on the subject is recorded in the Mishcat-ul-Musabih , 
Translation, vol. li. p. 10 The seller and the buyer have a mutual 
option as long as they are at the place of selling, and have not sepa¬ 
rated from each other. "When they have separated and got up from 
the place; of bargaining (or one of them), the option is done away.” 
“ And it is not right for the seller and buyer to separate from each 
other in a hurry.” 
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and then accept, the sale is perfectly good. But taking a 
regular meal puts an end to the meeting; and if both or 
one of the parties should go to sleep, laid down or re¬ 
clining, it is accounted a separation; but if they fall asleep 
sitting, the meeting continues. If they should both faint 
and revive, and then acceptance take place, it is lawful 
according to Aboo Huneefa: but according to Moohum- 
mud, if the faint should continue for any length of time, 
the meeting is at an end. A person says to another, « I 
give you this for so much,” and the purchaser makes no 
answer until the seller address a third party on some 
necessary occasion: in such circumstances there is no sale. 

But if a person addressed were engaged in a religious 
duty, and after its performance should declare his accept¬ 
ance, it is lawful; and even if he should add a Toohcia , or 
genuflexion, over and above what duty requires, still the 
acceptance would be lawful. But if the purchaser, being 
in the house, should go out and then say, “ I have bought,” 
there is no contract. 

It is not lawful for one of the parties to a contract of What con- 
sale to call out to the other from a distance or the other stitutcs a 
side ot a wall; but if a person in the house should say to etK * e ' 

another on the roof, “ I have sold it to you for so much,” 
and the other answer, “ I have bought,” the transaction is 
valid, provided the parties be within sight of each other, 
and the distance be not such as to make any confusion or 
doubt in their words. 

If the parties engaged in a bargain of sale are walking 
together, or riding either both on the same animal or 
separately, and the person addressed should give his 
answer m immediate connection with the proposal of his 
e on, the contract is complete; but a short interval 
between them would invalidate the sale, though the parties 
were together on the same saddle. An answer after a step 
or two, however, would still be lawful if they are walking 
together. But if they were both standing at the time of 
the proposal, and shoidd then move on, or one of them 
should proceed after the proposal and before acceptance. 
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the proposal would be void. When parties are bargaining 
together in a boat wliich is in motion, an interval ot silence 
between the proposal and acceptance does not prevent the 
contract, the boat being considered the same as a house. 

When a seller says, “ I have sold,” and a purchaser, “ I 
have bought,” and both expressions are uttered at the same 
time, it would seem that sale is duly contracted. 

It is necessary in all cases that the acceptance be de¬ 
clared before any change has taken place in the subject of 
sale. Thus, if one should sell grape-juice, which before 
acceptance becomes vinegar, or a female slave who befoie 
acceptance gives birth to a child, the sale is unlawful. 

The proposer is at liberty to retract before acceptance 
by the other party ; but it. is necessary that the other 
party should hear the retraction. If, therefore, the seller 
should say, “ I have sold you this slave for so much,” and 
then add, “ I have retracted,” and the purchaser, without 
hearing the retraction, should say, “ I have bought,” sale 
is contracted. If the retraction and acceptance are uttered 
simultaneously, the sale is not complete; but if the retrac¬ 
tion be after the acceptance, it is too late. 

When proposal and acceptance duly take place, the sale 
is binding on both parties, neither having any option 
except on account of defect or want of inspection. Xo 
permission is required on the part of the seller to complete 
the contract, nor can the purchaser 1 withdraw fiom it by 
saying, “ I am unwilling.'’ 

A letter or message may be substituted for verbal and 
personal communication in the contract of sale, the place 
of receipt of the letter and delivery of the message being 
accounted the meeting. The form of the letter is as 
follows: after the usual compliments, “I have sold you 
my slave such an one for so much and if upon receipt 
and perusal of the letter, and understanding its contents, 
the person addressed should declare his acceptance at the 
■ meeting, the sale is valid. The form of the message is as 
follows :—“ Go to such an one, and tell him that such an 
one has sold his slave such an one to you for so much ; 
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and if, on the messenger going and delivering the mess¬ 
age, acceptance he declared at the meeting, it is valid. 
But if one were to say, “I have sold this to such a person 
now absent for so much,” and the person referred to should 
accept on receiving the intelligence, this would be no valid 
sale. If, however, acceptance were made on his behalf by 
any person present at the meeting, the sale would be good, 
subject to lus approval; and where authority is actually 
given by the seller to a messenger, information may be 
lawfully conveyed by another than the person indicated. 

A person writes to another, “ I have bought your slave,” 

and the other writes in answer, “ I have sold him,”_ 

sale is effected; but if one should write to another, “ Sell 
to me for so much,” and the person addressed should write, 

“ 1 have sold,” there would be no sale until the purchaser 
say, «I have bought.” 

An offer sent, by letter or message may be retracted 
before its receipt and acceptance, and the retraction is 
valid, whether known to the party addressed or not; so 
that, if acceptance be declared after an offer has been 
actually retracted, the sale is not completed. 

Sale may also be contracted by reciprocally giving and 
taking the things exchanged, without the intervention of 
speech; and this sale is called taatee* or reciprocal delivery. 
It makes no difference whether the things sold be of great 
or trivial value. Delivery on both sides is made a°con- 
dition by many of our doctors. But by the more correct 
opinion possession on one side is enough, according to an 
express text of Moohummud, «that taatee sale is established 
y possession of one of the things exchanged,” which may 
be either the price or the tiling sold. But this implies an 
explanation of the price, when the article is one the price 
of which is unknown. With regard to bread and meat, 
the price of which is matter of notoriety, an explanation of 
the price is not necessary. 
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message 

may be 

retracted 

before 

acceptance. 

Sale by 

reciprocal 

delivery. 


* Fourth increased conjugation from the root ata — giving, and 
denoting reciprocal action of the radical sense. 
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A person having purchased a load (of something) 
another for eight dirhems , says to him, “ Bring me another 
load for the same price and cast it there/’ the seller accord¬ 
ingly brings another load and casts it in the place indicated; 
this is a sale, and he is entitled to demand other eight 
dirhems. Again, a person says to a dealer in meat, “ How 
do you sell your meat ? ” he answers, “ Three ruth * the 
dirhem and the other replying, “ I have taken from you, 
weigh me so much,” the dealer refuses, and he is at liberty 
to do so; and even though he should weigh it, either party 
may retract till possession is taken by the purchaser. But 
after he has taken possession, or the seller has put the 
meat into his basket by his desire, the sale is complete, 
and he must pay the price. A person delivers five 
deenars f to a dealer in wheat, with the intention of pur¬ 
chasing from him, and, saying, “How do you sell it?” he 
answers, “ A hundred for the deenarwhereupon the 
purchaser remains silent, but presently after demands the 
wheat; the seller says,.“ I will deliver it to-morrow and 
nothing further takes place between them as to the sale. 
The purchaser comes next day for his wheat, but the 
price has risen; the seller cannot, however, refuse, but 
must deliver at the price of the previous day. 

Mutual delivery, to constitute sale, must be based on a 
transaction which is not in itself void or defective; other¬ 
wise there is no contract. Thus a person to whom a debt 
is due by another demands payment, and the debtor brings 
a certain known quantity of barley, saying “ Take it at 
the rate of the city.” If there be a fixed rate in the city, 
known to both the parties, the sale is completed; but if the 
rate be uncertain, or unknown to the parties, there is no 
sale. 

There are some miscellaneous transactions which may be 
reduced to sale by mutual delivery, of which the following 
may be adduced as examples:—1st, The surrender by a 
purchaser of a thing which he has purchased to one who 



* The rutl is about a pound avoirdupois. t Gold co ^ ns so ca ^ e< ^* 
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demands it under a claim of preemption, when there is, in 
fact, no such right in the case. 2nd, The surrender by 
au agent to his principal of an article which he had pur¬ 
chased for himself, 3rd, A person with whom a slave 
girl was placed for safe custody produces another to the 
owner, saying, “ This is your slave girl;” the owner knows 
that she is not so; but the other swearing to the fact, he 
takes the slave so brought. In such circumstances, he 
may lawfully enjoy her, and she is capable of becoming 
liis oom-i-milud being, in fact, liis property by right of 
the sale by taatee. 



Section II. 


Of taking Possession under an Inchoate bargain. 

The cases that occur under this head relate chiefly to 
responsibility in the event of loss ; and the following may 
suffice to illustrate the principles by which it is regulated:— 

1. Two persons bargaining for a piece of cloth, the Effect of 
seller says, “ It is yours for twenty dirhems,” and the pur- ' viIful . de- 
chaser says, “ Nay, but for tenthe purchaser takes away purchise^ 
the cloth, but the seller is not content to let him have it after men * 
for ten. This is no sale, except in so far that if the pur- tlonofpnce ' 
chaser should destroy the piece of cloth, he is liable for 
the twenty dirhems, though up to the time of its destruc¬ 
tion he is at liberty to return it. Aboo Iluneefa and Aboo 
Yoosuf, who gave this decision, said that, according to 
analogy, the purchaser should be made liable for the value 
of the cloth, but that they had abandoned analogy in the 
case, from regard to prevailing custom. 


* Literally, mother of a child. A slave is so called who has borne 
a child to her master, which he acknowledges as his own. She can no 
longer be sold, and is entitled to her freedom at his death. Her sub¬ 
sequent children also arc his without acknowledgment, unless expressly 
repudiated by him. The constructive sale here has a further impor¬ 
tant effect; for it saves the parties from the severe punishment to 
•which they would have been otherwise liable by the Moohummudan 
law for criminal intercourse. 


c 
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2nd, When a person takes a piece of clotli after mutual 
haggling about the price, which has been mentioned but 
not positively fixed, and the cloth happens to perish in his 
hands, he is liable for its value: so, also, if his heirs after 
his death should destroy it, liability for its value is in¬ 
curred. • . .. 

3rd, A person takes a piece of cloth, saying, “ 1 will 
take it away, and if I am satisfied with it, I will purchase 
it.” He takes it away, and the cloth perishes in his hands; 
but he is nowise liable on account of it. If, however, he 
should say, “ If I am satisfied with it, I will take it for 
ten dirhems ,” he would be responsible for its \aluo. 

4th, A person says, “ This cloth is for twenty dirhems ,” 
and the purchaser says, “ I will take it for ten,” and goes 
away with it, and it perishes in his hands, he is liable for 
the value. But if the seller should say, “ I will not abate 
any part of the twenty,” the purchaser’s liability, in the 
event of loss, would extend to that amount. 

5th, A person says, “ This cloth is yours for ten,” and 
the purchaser answers, “ Give it to me that I may look at 
it,” or “ show it to another,” and it perishes in his hands, 
he is liable for nothing, according to Aboo Huneefa ; that 

is, it perishes as a trust in his hands. But if he should 
say, “ Give it to me, and if I am satisfied with it I will take 

it, ” he would be liable for the price. The difference in 
these cases is, that, in the first place there is no sale, while, 
in the last, the delivery to the purchaser, with a view to Ins 
taking the thing, if satisfied with it, would be accounted 
a sale without any request on his part, and with such 
request, the case is of course stronger. 

6th, A man comes to a dealer in glass, and says, “ Let 
me look at this flask;” the dealer shows it to him, and 
says, “ Take it up : ” he does so, and the flask falls from 
his hands and is broken; yet he is in nowise liable, be¬ 
cause he took it up with the permission of the dealer, and 
without any mention of price. But if he had commenced 
with asking the price of the flask, and on the dealer’s say¬ 
ing, “ So much,” he had then laid hold of it with his 
permission, and it had fallen from his hands and bioken. 
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lie would have been liable for the value ; and if lie took it 
without the permission of the owner, he would be liable, 
whether the price were mentioned or not. 

7tli. Two persons are bargaining about a cup or bowl, 
and the intending purchaser says, “ Show me your cup 
that I may look at it;” the owner puts it into his hands, 
and it falls from them on other cups belonging to the same 
dealer, and is not only broken, but the other cups are 
broken also. In such a case, according to Moohummud, 
he is not liable for the first cup, for it was entrusted to 
him ; but he is liable for all the others, because he broke 
them without any permission on the part of their owner. 


Section III. 

Of distinguishing the thing Sold from the Price , and of'Acts of 
Ownership with regard to either before talcing Possession. 

According to Ivoodoorec, what is particularized in a con¬ 
tract of sale is the thing sold, and what is not particularized 
is the price,* unless the word sale be distinctly applied to it. 
Things are of three kinds; some being always price, others 
always the thing sold, and others sometimes price, and 
sometimes the thing sold. The first class comprises dirhems 
and deenars, f which are always price, whether opposed to 


* Arab. Thumun . 

t These appear to have been the only coins current among the 
old Arabs, and are emphatically called nukdein , or two monies. The 
dirhem was of silver, and equal to 6^ annas in Indian money, or 
about 9(Galloway on the Law and Constitution of India , p. 11), 
which seems to have been the value of the Attic drachma. Its 
legal weight, as fixed by the Khuleef Omar, was yjjths of a mithkal, 

being a mean between three kinds of dirhems current in his time._* 

Kifayahy vol. i. p. 507. The deenar was of gold, and its weight a 
mithkal. The mithkal contained twenty kcrat , and each key at five 
shueer , or grains ot barley. So that the dirhem was in weight four¬ 
teen kerat or seventy grains ot barley, and the deenar twenty kerat 
ur one hundred grains (Put. Alum . vol. i. p. 251). In value, the deenar 
was legally equivalent to ten dirhems.—Thu dirhem and deenar are still 
used as weights in Egypt, the former being divided into sixteen kerat , 

c 2 


General 

rule. 
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things similar to themselves, or to other things, or associated 
with the particle ha (with) or not. # The second class 
comprises things which are neither similars,f nor approxi¬ 
mates of tale,J and are always the thing sold. From these, 
however, cloth must be excepted, when described and 
made deliverable at a future time, in order to represent 
price; for if one should purchase a slave for cloth, described, 
and which he binds himself to deliver at a future time, the 
sale is lawful, and is not annulled by the separation of the 
parties before the delivery of the slave. But if no term be 
assigned for the delivery of the cloth the sale is unlawful. 
It is to be observed, of all things of the second class, that 
the sale of them is not lawful except when they are 
specific. 

The third class, which is sometimes price and sometimes 
.the subject of sale, comprises all things that are estimated 
by weight or measurement of capacity, and all approxi¬ 
mates of tale. When opposed to prices, they are to be 
considered the subjects of sale or things sold. When 
opposed to things that are similar to themselves, whether 
they be similars of weight, capacity, or tale, and the 
articles on both sides are specific, the sale is lawful, and 
both the articles are the subjects of sale or things sold. 
If one of them be specific, and the other undeterminate, 
being referred to only by description, and the article 
that is specific be made the thing sold and the other the 
price, the transaction is also lawful, but it is necessary 
that possession should be taken of the latter before the 
separation of the parties. While, if the. article that is 


and the deenar or mithkal into twenty-four kerat, each of three grains 
of barley, called habbeli , and fully equal in commerce to an English 
grain .—Lands Modern Egyptians, vol. ii. Appendix. 

* It is here added in the authority cited in the Futawa Alumgecree, 
that fooloos are also prices, and like dirhems are not rendered specific 
by description, hut this is only the opinion of Moohummud. 
f Things estimated by weight or measurement of capacity. 

I Things usually sold by number, the unities of which are nearly 
alike. These will in general he styled similars of tale. 
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specific be made the price,’ and that which is undeter-, 
minate the subject of sale, the transaction is altogether 
unlawful, even though possession were taken of the latter 
before the parties separate; for the seller is disposing of 
what he has not, which can be lawfully done only by 
way of sulum. If both the articles be undeterminate, the 
sale is unlawful for the same reason.* It is to be ob¬ 
served, that association with the particle la (with) is the 
sign of price, and non-association with this particle an 
indication of the thinec sold. 

To the three classes before-mentioned, a fourth has Fourth 
been added by the author of the Kifayali,+ to comprise c * ass ’ 
things that, in their own nature, are goods or merchandise, 
but become the representatives of price when generally 
adopted or accepted as such. These things, so long as 
they pass current, are considered to be prices; but when 
they cease to be current, they revert to their original 
state of goods or merchandise. To this class may be 
lefeircd the copper coin called JoolooSy which, according to 
Aboo Huneefa and Aboo Yoosuf, can be rendered determi¬ 
nate by specification, + and are not therefore to be classed 
with dirhems and deenars , though generally employed as 
money. 

The price and thing sold being duly distinguished from Apurchased 
eacli other, it may now be stated with regard to the latter, ^anno^be 
that when moveable, it cannot be lawfully sold by the Awfully 
purchaser until he has first taken possession of it.^ This, position! 
however, is not peculiar to things acquired by purchase ; 
for hire, when specific and conditioned to be promptly 
delivered, cannot be sold before possession. And the law 
is the same with regard to the consideration for compound- 


Ibat is, when both of them are made the subjects of sale; for 
otherwise the s.de would be lawful.—See chapter ix. § 1. 

t \ ol. iii. p. 239. { See Hamilton’s Hedaya , vol, ii. p. 495, 

§ The reasons assigned for this are an express prohibition of the 
Prophet, and the chance of cancellation to which the first sale is ex¬ 
posed by the loss of its subject before delivery. If the purchaser, 
therefore, were to sell it before possession, he might be selling a thing 
which would never be hi $ % *—Hidayah and Kifayah , vol. iii. pp % 152-3. 
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ing a debt, which, when specific, cannot be sold previous 
to possession. Whereas, a woman’s muhr or dower, and 
the consideration given by her for Ithoola or her release from 
marriage, and the consideration for compounding inten¬ 
tional homicide, may, when specific, be lawfully sold before 
possession. What cannot be lawfully sold before posses¬ 
sion, cannot be let to hire before it. A female slave may 
be given in marriage by the purchaser before possession. 
And when the subject of sale is given away, or bestowed 
in charity, or lent, or pledged by the purchaser, before 
possession, though the transaction was accounted unlaw ful 
by Aboo Yoosuf, it was held to be lawful by Moohummud, 
whose opinion has been approved.* This, however, im¬ 
plies that the acts referred to are in favour of a stranger ; 
for a pledge to the seller himself, would be invalid; and a 
gift to him, if accepted, would cancel the sale; if not 
accepted, the gift would be void, and the sale remain as 
before, unaffected by it. A sale to the seller, before 
possession, would be unlawful because it is so generally. 

If the purchaser of a slave say, before taking possession, 
to the seller, “ Emancipate him,” and the seller does so, 
the emancipation is lawful as from the seller himself, but 
the sale is cancelled. And if the slave were a female, and 
the purchaser should before possession, say to the seller, 
“ Sell or enjoy heror if the subject of sale were provi¬ 
sions, and the purchaser should say, " Eat themand in 
either case, the seller were to do as directed, the sale 
would be cancelled; but if he refrained from exercising the 
power given to him, it would remain good. 



* Moohummud makes a distinction between acts that require pos¬ 
session to complete them, and such as do not, and states generally that 
the former when exercised by a purchaser before possession are lawful, 
and the latter unlawful. Thus, if a person purchase a particular thing, 
and before possession make a gift of it to another, as possession is 
necessary to complete the gift, the donation is valid as mentioned in the 
text, for though the thing should perish before delivery, and the sale 
be cancelled thereby, the gift would also fall to the ground from the 
impossibility of making delivery. 
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It is to be observed that, if a person acquire a moveable Moveables 
thing by will or inheritance, he may lawfully sell it before 
taking possession. heritance. 


If a person purchase a house or land, and before taking Gift or sale 
possession give it to any other person than the seller, the ^^ d b ° e r 
gift is universally considered to be lawful ; and a sale of it tore seizin 
in such circumstances was also lawful in the opinion of 18lawful * 
Aboo Huneefa and Aboo Yoosuf, though it was rejected 
by Moohummud.* But they were all agreed that, to let 
it to hire before possession, whether to the seller or to any 
other person, was unlawful. 

An exercise of ownership over prices before possession Acts of 
and over obligations by accepting substitutes for them, is ovetprioes 
lawful according to us, except in cases of surf and sulum. andoblfjAu 
An exercise of ownership over the subject of a hurz or possession? 
loan for consumption, before possession, is not lawful 
according to Tahavee ; but the Ivoodooree says this is an 
error; and, according to the valid opinion, it is lawful. 


* Moohummud insists on the absolute terms of the Prophet’s pro¬ 
hibition, while Aboo Huneefa and Aboo Yoosuf maintain that the 
prohibition was founded on the other reason assigned in the note on 
page 21. 
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CHAPTER III. 

OF WANT OF CORRESPONDENCE BETWEEN THE 
PROPOSAL AND ACCEPTANCE. 

When a seller has made a proposal of sale with regard to 
two or three articles, and the purchaser is desirous of 
accepting it only as to one of them, he cannot do so if 
there be but one contract but where contracts are dis¬ 
tinct and several, he may. And the rule is the same as 
regards the seller, when the proposal proceeds in the first 
instance from the purchaser. It is, therefore, of import¬ 
ance to determine when there is unity, and when there is 
severalty of contract. And, first, with regard to unity.— 
When there is one sale, one purchase, one price in gross, 
one seller, and one purchaser, there can be but one con¬ 
tract on auy construction. So, also, though the price be 
apportioned to the different parts of the thing sold, yet if 
the other elements mentioned preserve their unity, as if 
the seller should say, “ I have sold you those ten pieces of 
cloth, each piece for ten dirhems,” there is still but one 
contract. And in like manner, though there should be 
two sellers, or two purchasers, still—if the price be stated 
in gross, by the seller’s saying to two persons, “ 1 have 
sold this to you both for so much,” and the purchasers 
answering, “ We have bought this from you for so much,” 
—there would be but one contract. Again, as to severalty; 
if the things above-mentioned be kept separate, as, for 


* Arab, su/kul, literally tbc act of striking hands in concluding a 
bargain. 
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instance, by an apportionment of the price to the parts of 
the thing sold, and a repetition of the sale or purchase, and 
there be two sellers and two purchasers, or one of the 
former or two of the latter, or vice versa ; in such circum¬ 
stances there would be separate contracts. So, also, if 
the price be apportioned, and the sale and purchase re¬ 
peated, though there should be but one seller and one 
purchaser, as if the seller were to say to a person, “ I have 
sold you these pieces of cloth; this I have sold you for 
ten, that I have sold you for five; ” or the purchaser should 
say, “ I have purchased from you these pieces of cloth; 
this I have purchased for ten, and that I have purchased 
for five,” —here, in like manner, there would be separate 
contracts by general agreement. 

When a person has purchased two or more different When a 
things, or only one thing, and paid down a part of the be 6 
price, intending to take a part of the things sold, he can- cleared in 
not do so if there was only one contract ; but he may if when Tot. 
there were separate contracts. Thus, when a person pur¬ 
chased from another ten pieces of Jewish cloth, at ten 
dirhems for each piece, and paid down ten dirhems as the 
price of one piece in particular, intending to take it, he 
was not allowed to do so, because there was but one con¬ 
tract. So, also, if the seller should release the purchaser 
from the price of one piece of cloth in particular, or should 
sell him one of them in particular on credit for a month, 
the purchaser would not be entitled to take possession of 
the piece so particularized; and even if the purchase were 
on condition that all the pieces but one should be on 
credit, the purchaser could not take any of them before 
paying the amount immediately payable. Further, if the 
price were a hundred dirhems , and ninety dirhems being 
previously due from the seller to the purchaser, it were 
agreed that they should be set off against the price, still 
he could not take possession of any of the pieces without 
paying down the remaining ten. 

Two persons purchase a slave for a thousand dirhems , Clearance 
and one of them then absents himself, but the other is J* one 
present; he has no title, however, to take possession of chasers. 

5907 
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the slave until he pay the whole price. If he does so, and 
takes possession of the slave, he is not to be considered a 
volunteer in the transaction ; and his partner, when he 
appears, has no right to participation in the slave until 
payment of his share of the price. If the slave should die 
in the meantime, he dies as a trust ( amanut ), # the person 
who took possession of him being entitled to claim a share 
of the price from the absent co-purchaser. In all the above 
cases, the rules would be reversed if there had been more 
than one contract. 




* That is, the possessor is not liable on account of the loss. 
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CHAPTER IY. 

OF DELIVERY AND POSSESSION. 

Section I. 

Of retaining the thing sold as security for the Price. 

The seller is entitled to keep possession of the thing-sold Seller’s 
as security for the price, when immediately payable ; hut t r ^ 0 ° f re * 
if the sale were on credit, he has no right of retention, 
either before or after the expiration of the term for pay¬ 
ment. If the sale be partly on credit and partly for ready 
money, he may retain the thing sold, as security for so 
much of the price as is presently payable; and if any part 
of it, however small, remain due, his right to retain the 
whole of the thing sold continues unabated. On the other 
hand, the purchaser cannot be called upon for payment of 
the price until the production of the thing sold, though it 
were in another city at the time of sale, and its production 
be attended with considerable trouble. "When the price until pay- 
has been paid, and the thing sold has been delivered, or of tbe 
when it is delivered without payment of the price, or the or posses- 
purchaser takes possession of it with the permission of the h^permis- 
sellcr, either expressed or implied (as, for instance, in his 8ion - 
sight without his prevention), the seller cannot resume 
possession of it for the purpose of his lien. But lie is at 
liberty to do so if possession were taken without his per¬ 
mission. 

The seller’s right of retention does not abate by the When the 
purchaser’s giving a pledge or a surety for the price; but right 
it does abate by the seller’s giving up the thing sold to the abatCi ' 
purchaser, though only by way of loan or deposit. And 
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if the sale were originally on credit, but the purchaser 
should fail to take possession of the thing sold until the 
expiration of the term for payment, he is still at liberty to 
do so without payment, and the seller cannot prevent him. 
If the sale Avere originally for ready nion'ey, but the seller 
should subsequently agree to a postponement of the price, 
he loses his right of retention. 

If a person purchase a slave, and, before taking pos¬ 
session, manumit him, or make him a moodubbur,* the 
seller is not at liberty to retain the slave, even though the 
purchaser be poor; and the manumission takes effect. 
Nor is the slave bound to perform emancipatory labour for 
his value, for the benefit of the seller. If, hoAvever, the 
purchaser should, before possession of the slave, make him 
a 7 nookatib,f or let him to hire, or give him in pledge, the 
seller may apply to the judge to have these different acts 
set aside; and if they are not cancelled before payment of 
the price, the hit abut is valid, but the lease and the pledge 
are void. 

When the purchaser has paid or is released from the 
whole price, the seller’s right of retention is at an end. 

A person purchases a door, and taking possession of it 
Avithout permission of the seller, he nails it Avith iron nails, 
or he purchases a piece of cloth and dyes it, or a piece of 
land and erects a building or plants trees upon it; the 
seller may, notAvithstanding, resume and retain possession 
of the subject of sale, and may remove the nails, or take 
up the plants, if it can be done without injury; but if the 
door or cloth should happen to perish in the hands of the 
seller, he Avould be liable for the value of the nails or the 
dye. If the subject of sale be a female slave, and the 
purchaser carnally enjoys her, and she becomes pregnant in 
consequence, and gives birth to a child, the seller can no 
longer retain her on account of his lien for the price, though 



* From ludbeer —a gratuitous declaration of freedom to a slave by 
his master, to take effect at the latter’s death. 

* From kitabul —a contract of emancipation for a ransom entered 
into by a slave with his master. 
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lie is at liberty to do so if she does not become pregnant, 
nor give birth to a child. 

If a slave should say to his master, «I have bought mv „ 
self from you for so much,” and the master should say, “]I 
have sold you,” he cannot retain him for payment of the SfSdK 
puce ; anil, in like manner, if a stranger should commission right of re- 
the slave to buy himself from his master on the stranger’s tentioD ‘ 
account, and the slave should inform his master and make 
the purchase, the seller cannot retain him on account of 
the price. 

Section II. 

0/ Surrender of the thing sold, and what is and is not Possession. 

In a sale of goods for money, the purchaser is first 
called upon to deliver the price ; but, in a sale of goods for 

goods, or price for price, the delivery on both sides should 
be simultaneous. 

To surrender the thing sold, is to vacate it for the pur¬ 
chaser m such a manner that lie may take possession of it 
without any one restraining him; and to surrender the 
price, is the like. With regard to all things but money * it 
is requisite that the seller should say, « I have vacated 
between you and the thing sold, take possession of it.” 

And in every case of surrender, a separation of the thing 
sold from any intermixture with the rights of third parties 
is implied. In legal sales, vacating is equivalent to actual 
possession, according to all our doctors; and though there 
are two reports with regard to unlawful sales, yet,°accord- 

mg to the more authentic, vacating is equivalent to 
possession in them also. 

Vacating in the house of the seller is valid, according to 
Moohummud, though Aboo Yoosuf was of the contrary 
op.mon; and, therefore, when a person sold vinegar in 1 
cask in Ins own house, and vacated it for the purchaser 
who put his seal upon it and then left it in tl.c seller’s 
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* Arab, ujnas, plural of jins, goods, moveables, any estate not in 
money.— Richardson's Diet . 
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house, where it subsequently perished, it was held to have 
perished as the property of the purchaser, according to the 
opinion of -Moohummud, which is approved and adopted. 
And where articles of capacity or weight are sold in the 
house of the seller, by measure in the former case, or by 
weight in the latter, the seller vacating them in the usual 
manner and giving up the key, this is accounted possession 
on the part of the purchaser, though he should fail to 
measure or weigh them for himself.* But giving up the 
key without the words, I have vacated,” &c., would not 
be sufficient. 

Taking possession of the key of a house is generally 
seizin of the house itself;, and when a person sold a house, 
delivering the key to the purchaser, who took it but did 
not go to the house, he was held to be seized. But 
delivery and possession of the key without the words, “I 
have vacated between you and the house,” would not be 
seizin. And if the house be out of sight, and the seller 
should say, “ I have delivered it to you,” and the purchaser 
should reply, “ I have taken possession,” this would not be 
seizin, unless the house were so near that the purchaser 
could lock the door. Hence, if a house he sold to a person 
in another city, and only verbally delivered, the purchaser 
may refuse to surrender the price. 

A person says to another, “ I have sold you this mer¬ 
chandise and have delivered it to you,” and the other 
replies, “ I have acceptedthis is not a sufficient sur¬ 
render until delivery take place after the sale. 

When a person having purchased a male or female 
slave, says to the slave, “ Come or walk with me,” and the 
slave makes a step, this is accounted possession. So also, 
if he were to send the slave on any necessary occasion. 

A person having purchased a slave in the house of the 
seller, the seller said to him, “ I have vacated for you,” 



* This alludes to a tradition of the Prophet, who is said to have 
forbidden the sale of any kind of grain ( tuam ) until it be measured 
both by the buyer and the seller; but this tradition is explained as not 
applicable to the case.— Hamilton's Hcdaija , vol. ii* PP* ^S2-3. 
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but the purchaser refused to take possession* and the slave if be refuse 
died; his loss was held to fall on the purchaser. So also, ° t r 0 J^ ect 
if one should buy a piece of cloth* and being directed by possession, 
the seller to take possession* should neglect to do so until 
the cloth is usurped by a third party* here* if at the time 
of direction the purchaser could have taken possession of 
the cloth by merely stretching his hand to it without 
standing up* the delivery is valid and complete* but other¬ 
wise, not. 

In the sale of a house, if there should happen* at the Separation 
time of delivery to the buyer* to be anything in it belong- 
ing to the seller* though of small value* the surrender is the seller, 
not valid until the tilings be removed. But* if tbe seller t0 t he vali- 
sbould permit the purchaser to take possession of tbe house de " 

and tbe tilings in it* the delivery would be valid; the 
seller’s property left in the house being then in the nature 
of a deposit with the purchaser. In like manner* if land 
in which there is seed sown belonging to the seller, be sold 
and delivered to the purchaser, the delivery is not valid. 

If* two persons he riding on a beast the property of one Also entire 
of them* who sells it to the other* the purchaser does not divestiture 
become possessed of it: and the rule is the same with ° ^ 

regard to a house in which the seller and purchaser are 
both at the time of sale. Even if the seller were a father 
residing in his own house, and the purchaser , his minor son 
living with him in family* there could be no seizin on tbe 
part of the son until the removal of the father from the 
house. Hence* if the house should fall to ruin while the 
father still resides in it, it perishes as his property.*' In 
like manner* if a father should sell to his minor son a 
quilted waistcoat* or a turban, or a ring* which he is wear- 


* It appears from this and subsequent cases that tbe thing sold is at 
tbe seller’s risk until delivery, contrary to tbe maxim of the civil law 
“periculum rei venditee nondum traditce est c nip ton's. Tbe principle 
of the Moohuintnudan law has been already adverted to in tbe note 
on page 21, and is thus more distinctly stated in the Kifayah, vol. iii. 
p. 183. “ When the thing sold perishes before delivery, sale is cancelled, 
and the thing reverts to its former state as the property of the seller.” 
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ing at the time, there is no possession on the part of the 
son, until a complete divestiture of the articles by the 
father. So also, of a beast which the father is riding at 
the time of sale to his minor son, there is no possession on 
the part of the latter until the father dismount. 

If a mare be in a stable of which the door is locked, so 
that she cannot get out, and if she be sold and vacated in 
the usual expressions to the purchaser, who then opens the 
door, whereupon the mare overpowers him and runs away, 
the purchaser is liable for the price, whether he can catch 
her or not; but if the door were opened by another person 
than the purchaser, or by the wind, it is then to be con¬ 
sidered whether, if the purchaser had entered the stable, he 
could have seized her or not; and if he could, the delivery 
was sufficient, otherwise it was not. If the mare be in 
the hands of the seller, who is holding her, and says to the 
purchaser, “ Take the mare,” and he also lays hold of her, 
so that she is in both their hands, and if the seller should 
then say, “ I have vacated her to you, and hold her, not 
to prevent you, but only till you secure her more firmly,” 
and the mare should in such circumstances escape from 
their hands, the loss would fall on the purchaser. The 
case would be different if the seller alone had his hand on 
the mare, for, in such circumstances, if she should escape, 
though the purchaser could have seized and held her firmly, 
the loss would fall on the seller. 

One of our doctors being asked with regard to the case 
of a liorse feeding in a pasture, and the property of two 
persons, one of whom sold his share to the other, saying, 
“ Go and take it,” but before the purchaser went the horse 
died, answered, “That the loss should fall upon them 
both.” And a case has occurred in our own times, which 
lias given rise to a difference of opinion. A person pur¬ 
chased a cow feeding in a pasture, and the seller said to 
him, “ Go and take possession of it.” Some of our doctors 
decided that, if the cow were within sight of the eye, so 
that she could he distinctly pointed out, t he delivery was 
sufficient, and otherwise not. But this decision is .erro¬ 
neous, and it would be more correct to say, that, it the 
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cow were so near to the parties that the purchaser could • 
have taken possession of her if he pleased, the delivery 
would have been sufficient. 

When oil distinctly specified is purchased, and weighed Articles of 
in a bottle furnished by the purchaser for the purpose, capacity F 
and in his presence, he becomes thereupon possessed of it, when speci- 
thougli the transaction should take place in the shop or ficfentiy SUf " 
house of the seller; and even, it is said — and the opinion delivered 
is quite correct—though the purchaser were absent at the 
time of weighing the oil. And the rule is the same with 
regard to all other commodities estimated by weight or 
measurement of capacity, when weighed or measured in by being 
vessels furnished by the purchaser. But if the oil be not weigbed or 

J \ measured 

distinctly specified, there is no delivery, or even transfer of in a vessel 
property to the purchaser, whether the weighing take place PUr ~ 
in his presence or not, and he cannot lawfully exercise the 
rights of ownership over it ; but if he should afterwards 
take actual possession of the oil, his rights as a purchaser 
duly possessed would take effect, insomuch that if the 
oil should perish, the loss would be his by general agree¬ 
ment. According to some, however, he could not lawfully 
proceed to dispose of the oil until lie repeat the process of 
weighing, but this opinion has not been adopted.* 

It is stated in the Koodooree, that when a person pur- or in one 
chases wheat distinctly specified, and borrows a sack from byTirn** 
the seller, telling him to measure the wheat in it, and he from the 
does so, then, if the sack also be distinctly specified, the 
purchaser becomes possessed of the wheat immediately 
on its being measured by the seller; but if the sack be 
not specific,—as if the purchaser should say, “ Lend me a 
sack , 9 and the seller should do so, and measure the wheat 
in it,—then it is only when the measurement takes place 
in the presence of the purchaser that he becomes possessed; 
and, according to Moohummud, his presence is equally 
necessary in both cases. 

When a person purchases oil, and delivers a bottle to Case of oil 

the oilman, saying, “ Send the bottle to my house,” and sent t b ythe 
9 J ° purchaser’s 

- - - —- -- -——- — order. 

* See ante note, page 30. 
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lie does so, and the bottle is broken by the way, then, if 
the purchaser had said, “ Send it by the hand of my ser¬ 
vant,” and the oilman did so, the loss would fall on the 
purchaser; but if he had said, “ Send it by the hand of 
your own servant,” and the oilman did sd, the loss would 
fall upon the seller, the servant in each case being the 
representative of his master. If the purchaser should say, 
« Send to my son,” and the seller should hire a person to 
carry it to the son, this would not amount to possession on 
the part of the purchaser, and the seller would be liable 
for the hire. If, however, the purchaser should direct that 
a person be hired for the purpose, the possession of the 
person so hired is the possession of the purchaser, il lie 
admit the luring and delivery to the messenger; and 
if he deny these facts, his word is to be received. 

A person having purchased a cow says to the seller, 
“ Drive her to your house, that I may follow you to your 
house, and then drive her to my own house,” and the cow 
dies in the hands of the seller, she perishes as his 



property; and if lie should allege an actual surrendei 01 
delivery of the cow, the word of the purchaser is to be 
received with his oath. And even when a person pur¬ 
chased a sick beast in the stable of the seller, saying, “ Let 
it remain here for the night, and if it should die it will die 
as mine,” still, on the beast dying, it was held to have died 
as the property of the seller, and not as that of the 
purchaser. 

A nerson sold a female slave, and placed her with a 

Of a female 1 . - i , i 

slave in- middleman, to whom the purchaser was to pay her price ; 
immiVofa 6 she was injured while with the middleman, and the loss 
middleman. was held to be the seller’s. And even when the purchaser 
of a piece of cloth, for which he did not immediately pay 
the price, said to the seller, “I will not trust you, place 
the cloth with such a person, and let it remain with him 
until I pay you the price,” and the seller did so, and the 
cloth perished, still the loss was held to fall on the seller, 
because the person with whom it was placed held it on lus 
account for payment of the price, and his possession was 
therefore the same as that of the scllci. 
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If the seller should deliver the tiling sold to a person in Deliver)- to 
the family of the purchaser, he does not thereby become 


HL Delivery to 


possessed of it ; so that if the article should perish the sale ^ am iiy not 
is cancelled. sufficient. 

Xl a par t of the price be paid, and the purchaser should 
say to the seller, “ I have left the thing in pledge with you 
for the remainder,” or " I have left it in deposit with you,” 
this is no delivery. 

If the purchaser should consume, or destroy, or only Destruction 
blemish the thing sold while in the hands of the seller, that of > or “jury 
is equivalent to taking possession of it; and if the seller soidb^thf 
should do so by his desire, the result would be tbe same, equivalent 
In like manner, where tbe subject of sale is a slave, and to posses- 
the seller emancipates him, or makes him a moodubbur,* or, slon ' 
when a female, declares her to be tbe mother of a child to 
lnm, all these acts when done by the purchaser, or by the 
seller at his desire, are equivalent to the purchaser taking 
possession of the slave. 

If the purchaser direct the seller to take possession for Possession 
him, and he does so, this is not possession by the purchaser : ,j y tlie seller 
but if he desire the seller of wheat to grind it, and he does so, chaser’s 
or of a slave to order the slave to do something for him, 
and the order is given and executed, the purchaser becomes 
possessed in either case. And if the purchaser of a slave 
desire the seller to make a gift of him to such an one, and 
it is done with delivery, the gift is lawful, and the pur¬ 
chaser becomes possessed. So, also, if he desire him to let 
the slave to hire (whether to a particular person or not), 
and it is done, the tenant becomes possessed for the 
purchaser in the first place, and then for himself. 

If the seller bo directed by the purchaser to do some- Acts done 
thing to tbe thing sold that does not induce any injury to the seller 
it, as to clean or wash it, for hire or without hire, and he 
does so, this does not amount to possession on the part of desi . re > wl '«» 
’the purchaser; but he is liable for the hire, if the work topoS! 
was directed to be done for hire, and if the work be such si °“" 


* See explanation, ante page 28, note. 
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as to injure the subject of sale, the purchaser becomes 
thereupon possessed of it. So, also, if the seller^ of a slave 
be hired by the purchaser to instruct him, or to shave his 
head, or cut his nails or whiskers, that does not amount to 
possession by the purchaser, unless the slave is injured in 
the operation ; but the purchaser is liable for the hire. 

If the purchaser of a slave girl should give her in 
marriage, that, by a favourable construction, does not 
amount to taking possession of her, until her husband has 
connubial intercourse with her, which, according to all our 
doctors, is equivalent to possession by the purchaser and 
it has also been said, that if the husband should kiss or 
touch her, that also should be accounted possession by the 
purchaser. But it would seem that if the slave die before 
actual intercourse with her husband, there is no possession 
on the part of the purchaser, and her loss would fall on the 
seller; the sale itself being cancelled. 



Section III. 

Of taking Possession without permission of the Seller. 

If a purchaser take possession of the thing sold without 
payment of the price or permission of the seller, the latter 
may require its restitution; but a mere vacating of it by 
the purchaser is not sufficient to reinstate the seller in 
possession -, on the contrary, actual seizin of it is necessary 
for that purpose. And if the purchaser should have exer¬ 
cised any act of ownership over it, that admits of being 
undone, as if he had sold, or pledged, or let it to hire, or 
bestowed it in alms, the act is liable to cancellation; but if 
it does not admit of cancellation, as manumission, tudheer* 
or isteeladf the seller cannot insist on his right of resti¬ 
tution. 

Where the price is paid in coin which the seller finds to 


♦ See ante note, page 28. 

t Literally claiming a child, that is declaring its mother an oom-i- 
wulud .—See note, page 17. 
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be base,* or bail,f or the property of a third party, either Seller may 
in whole or in part, he may refuse to deliver the thing ^^andia 
sold. If the purchaser has already taken possession with- general re- 
out his consent, he may cancel the possession, and any act se*sion 10S " 
of ownership over the thing sold that admits of cancella- wlu ' n the 
tion. But, if he consented to the purchaser taking F^bLeJob?. 
possession, then a distinction is to be made between cases 
where the coin is only base and where it is bad, or abso¬ 
lutely false, as lead or tin, or the property of a third party 
who seizes it. In the first case, the seller cannot reclaim 
possession of the thing sold, though he should return the 
coin; in the other cases, he may insist on restitution from 
the purchaser himself, but he cannot undo any act by 
which he may have disposed of the thing sold, whether it 
admit of cancellation or not. 

The following case is given by Moohummud in the wh en the 
Jama :—A person purchases a slave girl for a thousand ‘^ ng b ®°J- d , 
dirhems, and, without paying the price or having the per- lowed in the 
mission of the seller, takes possession of her and sells her 
f'or a hundred deenars to another party. Mutual delivery ties. ^ 
of the slave girl and the deenars taking place, the first pur¬ 
chaser then withdraws, and the original seller appears to 
reclaim possession of the slave from the second purchaser. 

In these circumstances, if the second purchaser should 
admit the facts to be as stated by the seller, the latter is 
entitled to restitution of the slave, and the second sale is 
cancelled by the restitution. But if the second purchaser 
should deny the facts, or declare that he does not know 
'* hether the statement be true or false, there is no room for 
litigation between the parties until the reappearance of the 
first purchaser. If he should appear and acknowledge the 
facts as alleged, that would be no verification of them 
against the second purchaser, and if lie should deny them, 
the original seller must be called upon for proof; and if he 
should prove his case in the presence of the first and 


* Arab, zooyoof. t Sitook. The former, I believe to be coin in 
which the silver preponderates over the alloy, the latter, coin in which 
it is only equal to, or less than, the alloy.—See post, chap. Lx. § 1. 
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second purchaser* the judge is to restore the slave to the 
original seller and to cancel the second sale^unless the 
first purchaser pay down the price before the restoiation 
takes place. If that be done, the slave is not to be 
restored to the original seller; but if the payment be not 
made till after he has retaken possession of the slave, she 
is to be delivered up to the first purchaser, and the second 
has no right over her. 

If the slave should die in the hands of the second pur¬ 
chaser, he is liable to the original seller for her value, 
■which, when restored to him, comes into the place of the 
slave herself: so that if this value should perish in the 
hands of the original seller, both sales would thereupon 
be cancelled, and the second purchaser might have recourse 
to the first purchaser for the price that he paid him, in the 
same way as if the slave herself had died after her resto¬ 
ration to the hands of the original seller : and if the value 
should not perish in the hands of the original seller, and 
the first purchaser should pay down the price, lie is entitled 
to take the value, and the second purchaser has no right 
over it, any more than he would have had over the slave 
herself in similar circumstances, his remedy being against 
the first purchaser for the price that he paid him. 

Section IV. 

Of previous Possessions that may serve for Possession under a 

Purchase. 

When a sale takes place, and the thing sold is already 
in the possession of the purchaser, under a right which 
would make him responsible for its value* in the event 
of its loss, his possession serves for possession under the 
purchase, because the latter is a kind of possession which 
also induces such responsibility. And whenever two pos¬ 
sessions are of the same kind, as it both be in the nature 


* That is, its own value, as contradistinguished from the \ alue of 
something else, or a price. 
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of an amanut or trust, or both infer responsibility, they 
may mutually represent each other; and when they are 
of different binds, the responsible possession may represent 
that whicli is irresponsible. Hence, if a thing be in the 
hands of a person by usurpation, or under an unlawful 
sale, and he should purchase it from the proprietor by a 
valid contract, the first possession would serve for the 
second; and if the thing should perish before the pur¬ 
chases goes to his own house, and reaches, or is able 
to take possession of it, its loss would fall upon him; 
while, if the thing were in his possession as a loan, or in 
deposit, or pledge,* he would not become possessed of it as 
a purchaser, unless it were in his presence at the time of 
sale, or until lie return to it and is in a condition to take 
possession of it anew ; but if the purchaser should do some 
act with regard to the loan or deposit, which amounts to 
talcing- possession of it, and the seller should then desire to 
letain it as security for the price, he cannot do so; while, 
if he can take the thing from the house of the custodier 
before the purchaser, that is the custodier himself has 
reached his hand to it, he is at liberty to do so; but if the 
subject of sale were in the presence of the parties at the 
time of the contract, the seller would have no right to 
retain it. 

A person despatches a slave on some necessary occasion, 
and sells him, while he is away, to his minor son; the sale 
is lawful; but if the slave should die before liis return, he 
lvould die as the property of the father; for the possession 
ot the latter is still subsisting, and being that of a trustee, 
cannot serve for possession under the purchase. If the 
slave should return, and the father be able to take pos¬ 
session of him, such possession would be sufficient under 
the purchase, as the father is guardian of his son. But if 



Case of a 
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* Though these three are joined together in the illustration, it is 
only of the first two chat the possession is a trust; for, of the la;-t the 
possession infers responsibility, that is, the pledge is at risk, though not 
for itself, but for the debt for which it is pledged, and which ^extin¬ 
guished by its loss. 
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the return were delayed till the son had attained his 
majority* possession by himself would then be necessary. 

And if one should purchase a slave* and after paying 
down the price and taking possession of him* the parties to 
the contract should agree to dissolve it* and* subsequently 
to all this* while the slave is still in the hands of the pur¬ 
chaser* the latter should again purchase him by a second 
contract* the transaction -would be lawful (though a sale to 
a stranger would be invalid)* but the purchaser would not 
become possessed by the mere act of contract. So that if 
the slave should die before possession of him were taken 
afresh by the purchaser* he would die as under the first 
contract* and the dissolution and second contract would 
both be void. The reason of this is* that the subject of 
sale remaining in the hands of the purchaser after the 
dissolution was at his risk for something else than itself* 
namely the price* (being in its owm nature an amanut or 
trust)* and was therefore like a thing pledged ; but posses¬ 
sion of such a description is not susceptible of becoming 
possession under a purchase. 

If* again, a person should purchase or exchange a male 
for a female slave* and the parties* after mutual possession 
and removal by each to his own house of what he had 
purchased* should dissolve the sale* and one of them should 
then repurchase the slave still in his hands* the purchase 
would noi only be lawful, as in the last case, but the pui'chaser 
would become possessed under it by the mere act of contract; 
so that if the slave should die before the purchaser could 
lay his hand on him anew* he would die as the purchaser’s 
property under the second contract* and the dissolution of 
the former would not be void ; because* in this case* each 
of the subjects of sale was* after dissolution* at the risk of 
its possessor for its own value. This supposes that both 
the slaves were alive at the time of the dissolution; but 
though it should not take place till one of them (the male* 
for instance) had died* the dissolution would still be valid. 
If, however, in such circumstances* the person in whose 
hands the female slave remains, should* before restitution* 
repurchase her from her seller (the slave not being in their 
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presence at tlie time of contract), find, slie should happen to 
die after the second contract, but before the purchaser had 
renewed his possession of her, she would be held to die as 
under the first purchase, and the dissolution and second 
purchase would botli be void; for the female slave, after 
the death of the male, was at the risk of the purchaser 
for something else than her own value, namely, the 
value of the male, and possession of such a kind cannot be 
substituted for possession by purchase. And if, while 
both the slaves were alive after dissolution, each of the 
parties to the contract should repurchase for money, the 
slave remaining in his hands unrestored, and both the 
slaves were then to die simultaneously, or one in suc¬ 
cession to the other, the loss of each would fall on the 
purchasers respectively; because each of the subjects of 
sale would, in the circumstances, be at risk for its own 
value: and for the same reason it is, that if one of them 
were to die after the dissolution, but before repurchase, 
the holder would be liable for his value. 


When a slave girl is purchased for money, subject to 
an option of three days in favour of the purchaser, and 
after mutual possession of the slave and the price, the 
purchaser cancels the sale under his option, but makes 
a repurchase while the slave is still in his possession, such 
purchase is quite lawful (and in the same circumstances a 
purchase by a stranger from the seller, though before 
his repossession, would also be lawful); but if the slave 
should die before the purchaser could put his hand on her, 
the second purchase would be void, and she would be held 
to have died as under the first; for a thing sold under 
an option to the purchaser is, after cancellation of the sale 
by him, at his risk, not for its own value, but for the 
price. The case would be different if the option had been 
reserved to the seller, and all the other circumstances were 
the same; for the second purchase would then be valid, and 
if the slave should die, she would be held to die as under 
it. What has here been said with regard to a reserved or 
stipulated option, is equally true of cancellations under the 
other options for inspection, and on account of defect. 
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In the last case, it lias been stated that a second sale to 
a stranger after cancellation of the first would'be valid, 
though before repossession by the seller; while in a pre¬ 
vious case it has been said, that such a sale would not be 
lawful after a dissolution of the first, by 1 agreement of 
the parties. The reason for this difference is, that the last 
case is a cancellation as regards men in general, but 
the previous case is a cancellation only as regards the 
parties themselves, being a new contract with respect to 
the rest of mankind; and it is a general rule that where 
a cancellation is of the first description, a new sale ot a 
moveable to a stranger, as well as a resale to the pur¬ 
chaser, is lawful without repossession by the seller, the 
thing sold reverting, as it were, to its former condition 
by the mere fact of cancellation; but that where the 
cancellation is of the second description, repossession by 
the seller is an indispensable condition to the sale of a 
moveable to a stranger. 

Section Y. 

Of intermixtures of things Sold, and Trespasses in regard to 
them before Possession. 

Between the sale and .possession by the purchaser, the 
things sold may happen to be mixed together by the 
seller, or a trespass or aggression of some kind may be 
made by him, or a stranger, or the purchaser himself, in 
regard to the subject of sale, and many cases have occurred, 
or have been imagined, to explain the relative rights and 
liabilities of the contracting parties in such circumstances. 
A few of these are all that it appears necessary to adduce 
in this place. 

1. A person purchases a koor * of wheat and a boor of 
barley, both distinctly specified; but, before he takes 
possession of them, the seller mixes them together; in 
such circumstances, according to Moohummud, a hoor of 
the mixed product, and a koor of the original wheat, are 

f A dry Babylonish measure of 7,100 ib.—( Richardsons Diet.) 
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each to be valued, and the price agreed upon for the 
latter to be divided in proportion to these two values, any 
loss that may appear in the value of the wheat being 
deducted from its price, but the barley taken at the price 
originally agreed upon. And the rule would be the same 
if a rutl- of each of the oils of white arid yellow jasmine or of the 
were purchased and mixed together by the seller before oilsofwllite 
delivery. But if a person should sell one rutl of oil of jasndne.° W 
jasmine, and a hundred rutls of olive oil, and before Unequal 
delivery to the purchaser should mix them together, the < i uantities - 
sale would be void as to the first, and the purchaser be 
at liberty to take a hundred rutls of the olive oil, that is 


of the mixture, it being, however, entirely optional with 
him to do so, though the olive oil cannot be deteriorated 
by so slight an admixture with the other. 

2. A person purchases a slave for a thousand dirhems; Case of 
but before he takes possession of him the seller cuts off ^ e e ^g r by 
his hand, the purchaser is at liberty to take the slave at before pos- 
half the price,f or if he please he may abandon him alto- tbefpor^ 
gether and cancel the sale; and if the seller should slay the chaser - 
slave before possession by the purchaser, the latter would 
be freed from all obligation on account of the price. If a 
stranger cut off the slave’s hand, the purchaser is at liberty 
to allow the contract (being liable in that case for the full 
price), and to pursue the aggressor for half the slave’s 
value; but if he obtain it, and it should exceed half the 
price agreed upon, he is bound to bestow the excess in 
charity; and if the purchaser elect to cancel the sale 
(which he is at liberty to do), the seller may in like man¬ 
ner sue the aggressor for half the slave’s value, being 
equally bound to bestow the excess over half of the price, 
if there be any, in works of charity. 


* About 1 ft.—varies in Egypt, according to Mr. Lane, from 1 lb. 
2 oz. £>i dwt. to about 1 lb. 2 oz. 8 dwt. Troy; or from 15 oz. 10 dr. 
22 x ' s gr. to nearly 15 oz. 13 dr. Avoirdupois.— Modem Egyptians, vol! 
ii. p. 378. 

f This is the amount of fine incurred for striking off the hand of a 
slave.— Hamilton's He Jay a, vol. iv. p. 408. 
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3. If the seller should cut off the slave’s hand, and the 
purchaser then take possession with or without his per¬ 
mission, and the slave should afterwards die in conse¬ 
quence of the seller’s aggression, an abatement of half the 
price takes place ; but the purchaser is ( liable for the 
remainder. This effect of possession arises from its inter¬ 
position between the aggression and its fatal result, by 
which it would seem that the connection between them 
is severed. Possession completes the right of the pur¬ 
chaser, and may therefore be considered the act which 
finally changes the right of property to him from the 
seller, and any change of property interposed between the 
aggression and its results would have the same effect.* 
Thus, if a person were to cut off the hand of a slave, and 
his master should afterwards sell him, and the slave 
should die, in consequence of the wound, in the hands of 
the purchaser, the aggressor would be no further re¬ 
sponsible than for cutting off the hand. It may be 
observed that possession, held or retained by the seller 
on account of his lien for the price, is not a possession of 
any use in completing a right of property, and therefore, 
if interposed between the act of aggression and its fatal 
result, would not have the effect of disconnecting them. 
Thus, if the purchaser w r ere the person who cut off the 
slave’s hand, he would by that act become possessed of 
the whole slave ; and though the seller should subse¬ 
quently insist on retaining the slave in right of his lien 
for the price, and the slave should die in his hands, yet if 
the death were in consequence of the wound inflicted by 
the purchaser, he would be liable for the whole price. 
He would be so a fortiori if there were no refusal on the 
part of the seller to surrender the slave. And though the 
slave should die from some other cause, if there w r ere no 
refusal of surrender by the seller, the purchaser would 
still remain liable for the full price. But if there were 



* This effect of the change of property may perhaps be ascribed to 
a doubt as to the party who is entitled to claim compensation.—See 
Hamilton's Uedaya , vol. iv. p. 408, and subsequent pages. 
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such refusal by the seller, the purchaser’s liability in that 
case would be limited to half the price of the slave. 

4. A person purchases a slave, and before delivery the Trespass by 
slave is murdered; in such circumstances, the purchaser is a third 

at liberty, according to Aboo Huneefa, to reject the sale, « ^ b efore 
or to confirm it aud sue the slayer for retaliation, while, 
if he elect to cancel the sale, the seller may sue for retal¬ 
iation; but, according to Aboo Yoosuf, though the pur¬ 
chaser is at liberty to do so in the event of his adopting 
the sale, the seller (in case of his rejection) can only claim 
the value of the slave from the seller; while Moohum- 
mud, on a favourable construction of the law, considered 
that only the value and not retaliation, could be claimed 
in both cases. 

5. A person purchases two goats, and before delivery Aggression 
one of them butts the other with his horns, and it dies; by one of 
the purchaser lias the option of taking the survivor at a chased 
rateable share of the price, or of rejecting the sale alto- th^her" 
gethcr. So, also, if lie should purchase an ass and barley, 

and the ass should eat the barley before delivery; for 
brutes being irresponsible for their actions, the loss in 
both cases is the same as if occasioned by the act of God. 

But when a person purchases two slaves, aud one of them or one of 
slays the other before delivery, or a slave and provisions, two slaves - 
and the slave eats the provisions before delivery, the pur¬ 
chaser must either take the survivor at the full price of the 
whole, or reject the sale. While, if one of the slaves 
should die a natural death, the purchaser would be at 

liberty to take the survivor at a rateable share of the whole 
price. 

G. It a person should sell a slave in exchange for bread Case of 
defined and specified, and before reciprocal delivery the asI , av: ; 
slave should eat the bread, the seller is held to have for Cfd, 
received the price, being responsible for the act of the eatinsiu 
slave while in his possession. But if the subjects of sale Of an ass, 
were an ass and barley, and before reciprocal delivery the forbarP d 
ass should eat the barley, the sale is cancelled, and the eatin «it. 
seller of the ass is not held to have received the price. 
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Section VI. 

Of the trouble which is incumbent on the contracting parties 
in giving delivery of the thing Sold> and Price . 

It is a general principle of the contract of sale, that it 
requires delivery of the thing sold in the place where it 
may be at the time of contract, and that it does not require 
such delivery at the place of contract. This is the doc¬ 
trine of all our sages. So that if a person should purchase 
wheat, he being in town at the time, and the wheat in 
the suburbs, delivery is to take place at the latter. 

If wheat be purchased in the ear, it is incumbent on the 
seller to extract it, by spreading it on the ground, treading 
it out, and sifting or winnowing it, and the straw belongs 
to him. So, if wheat be purchased by measure, it is 
incumbent on the seller to measure and pour it into the 
vessel of the purchaser. It may also be observed, that 
when water is purchased from a water-carrier in a bag, he 
is in like manner bound to pour it out, regard being had in 
this case to prevailing usage. 

All things of quantity, such as dates, grapes, onions, 
and carrots or parsnips, when sold by conjecture, are to be 
cut and taken up by the purchaser, who becomes pos¬ 
sessed of them as soon as they are vacated by the seller; 
and when measure or weight is made a condition, these 
processes are incumbent on the seller. If wheat be sold 
on board a boat, it is the purchaser’s duty to remove it; 
so, also, if it be sold in a house, the seller being only 
bound to open the door. 

The wages of the measurer, weigher, or teller of the 
things sold are to be paid by the seller, when he has sold 
on a condition of weight or measure. But the w r ages of 
the weigher of the price are to be paid by the purchaser, 
and those of the examiner or assayer also, according to the 
most approved opinion, and the decisions of modem 
times; # that is, when the assay is made before possession 


* The point is left in doubt by the author of the Ilidayah (see 
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When a person purchases a load of wood, the seller is Things on 
bound by custom to carry it to his house ; and with regard of animti- 
to all things sold on the backs of animals, it would seem to be con- 
that if the seller should refuse to take them to the pur- thfseliJr 
chaser’s abode, he may be compelled to do so. So, also, 
with regard to wheat when so purchased ; but if wheat in 
a heap be purchased on condition of its being carried to 
the purchaser’s abode, the sale is vitiated. 

In the sale of a mansion, if the purchaser should require The seller 
the seller to write a bill of sale,* * and he should refuse, he is no . t t 
cannot be compelled to do so. But if the purchaser Sabiil 
should prepare a bill of sale at his own expense, and 
require the seller to execute it j’ in the presence of two cute one 
witnesses, he may be ordered to do so, as the purchaser is byThTpur- 
entitled to have proof of the transaction. It is necessary, chaser., 
however, that the purchaser should bring two witnesses 
with him, whom the seller may call upon to bear testi¬ 
mony to the sale, that he may not be put to the trouble of 
going out for that purpose. Should the seller refuse, the 
matter may be referred to the judge, and on the seller’s 
acknowledging the sale before him, he is to make a record 
or decree in the matter, and to attest it. 


Translation, vol. ii. p. 378), who gives two reports of Mooliummud’s 
opinion, one for the expense of assay falling on the seller, and the other 
lor its falling on the purchaser. The Kifayali, vol. iii. p. 28, gives an 
additional authority for the latter opinion. And in the Fut. Alum 

it is stated expressly that the Zahir Rewayut and Futwa are in its 
favour. 

* Arab. Sulk, literally, it. ling violently; and hence its application 
to coining, in the term Sicca rupee. It also means the written and 
signed sentence of a judge, the writer of which is termed the Sulkal 
The reader is referred to the Inshae Hurkurn, translated by Dr. Bal¬ 
four, p. 163, et seq. for several examples, which are all in the form, of 
declarations by the seller, made before a judge, as is still practised 
among Mussulmans in India, a native Aazee being appointed in most 
villages by Government for this and other purposes. 

t Arab, Ishhad, literally, call upon witnesses to attest it. 
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In like manner, the seller cannot be called upon to 
deliver up the previous bill of sale; but he may be re¬ 
quired to produce it, that a new bill of sale may be pre¬ 
pared after it as an examplar, to remain as proof with the 
pui chaser, the old bill of sale being left with the seller for 
the like purpose. And if the seller should refuse to 
produce the previous bill of sale for such purpose, he may 
be compelled to do so. 
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CHAPTER V. 

OF WHAT IS INCLUDED IN THE THING SOLD WITHOUT 
EXPRESS MENTION, AND WHAT IS NOT SO INCLUDED. 

Section I. 

Of what is included in the Sale of a Mansion, or the like. 

According to Moohummud, if a person should purchase 
a lodging ( munzil *) above which there is another lodging, 
the latter is not included in the sale, unless the first were 
so t with all its rights or advantages, or everything, small 
and great, belonging to it. But in the sale of a mansion 
(dar) the upper and lower stories are both included, 
without mention of all its rights, or the like; and in the 
purchase of an apartment (beit) the upper story is not 
included without positive mention, notwithstanding the 
general words “all its rights” be added. It is said, 
however, that these distinctions are founded on the usage 
of the people of Koofa, and that according to our usage 
the upper story is included in the sale, whichever of the 
abo\e terms be employed, for all are used synonymously 
with hhanuh in the Persian language, which signifies a 
ouse, and is applied to all dwellings, great or small, 
except the palace of the Sooltan, which is called a sura. 


* laterally, place of descending or alighting • and hence applied 
to an inn or stage lor travellers. According to the author of the 
lit fay ah, vol. iii. p. 180, it comprehends several apartments ( beit ) with 
a covered area and kitchen, and is such as a man may reside in with 
his family. Dar, by the same authority, comprehends the two others 
(belt and munzil) with an open area, while beit is properly a sleeping 
place, or a single roofed-apartment with a vestibule. 


E 
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A covering or platform projecting over a road, and 
having one of its sides supported on the wall of a mansion, 
and the other on the wall of another mansion, or on pillars 
in the road, is not included, according to Aboo Huneefa, in 
the sale of the first mansion, unless all its rights be men¬ 
tioned, and there be an entrance from it to the mansion; 
but, according to Al$>o Yoosuf and Moohuramud, the 
existence of such an entrance, without the general words, 
is sufficient to include the covering or platform in the sale 
of tlie mansion. 

If a lodging, or apartment, or dwelling (mushin) in a 
mansion be sold, a way or stream of water* in the man¬ 
sion is not included, without special mention, 01 the 
addition of the words, "with all its rightsi' and advan¬ 
tages.” t Nor is a way included in the purchase of a 
mansion, without being specially mentioned, or the addition 
of the words, “ with all its rights and advantages,” or, 
"everything, great and small, belonging to it, or entering 
or issuing out of it.” 

Ways are of three kinds: first, a way leading to the public 
road; second, a way leading to an open street not a 
thoroughfare ; and, third, a private way in a person’s 
property. It is the private way that does not enter into 
a sale without being mentioned specially, or by virtue of 
general words, as " rights or advantages.” But the other 
two kinds of way are included in a sale without any such 
special or general mention. In like manner, a right to a 
stream of water in private property, or to draw water from 
a well in private property, is not included in a sale without 
special mention, or by virtue of general words. 

* The words in the original may either imply actual property in 
the way or stream, or only the right of using them. See Hamilton's 
Iledaya , vol. ii. p. 440. 

f Arab, kookook, plural of hukk, which is defined by the author of 
the Kifayah (vol. iii. p. 23) to be something that follows the thing 
sold, and is necessary to it, and has no object or design except on 
account of it, as a shirk, or right to water , and a way. 

t Arab, moorafik, which by the same authority are described as 
among appendages that are of use to the thing sold, like a pnvy, 
kitchen, or water-course. 
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When a way is not included in a sale, and there is no If there be 
opening on the highway, the purchaser is entitled to 
cancel the sale, unless he were previously aware of the cancelled. 6 
fact. 


The sale of an upper story, when actually constructed, The right 
without the lower, is quite lawful; but if not constructed’ 
the sale is unlawful.*. The sale of a lower story is lawful, st0l 7 can - 
whether constructed or demolished. The roof of the latter DOt be S ° ld ‘ 
belongs to the owner of it; but the purchaser of the 
upper has the right of resting upon it, and of erecting 
his dwelling upon it should it happen to be demolished. 

, The sale of a mansion ( dar),-\ without mention of its What is 
rights and advantages, or everything, great and small, hendJd'in 
belonging to it, includes all lodgings and apartments, the sale of 
upper and lower, kitchens, bakehouses, privies, stables, amansion - 
and wells, contained within its four boundaries; but the 
sale of a lodging or apartment in a mansion does not 
include any of these things, without express mention. An 
apartment (beit) is a building roofed in with a door; and 
the sale of it comprehends the walls, roof, and door. 

. ^ vilIa ( Aure <™t) is like a mansion (dar), and if in Things laid 
either of them there be a door, or wood, or bricks or upinaT . ma 
plaster laid up, these are not included in the sale, though are not in- 
the words “rights and advantages,” or even “everything SSte.® 
great or small, in it or belonging to it,” be added. And 
if there had been an old road to the mansion which the 
proprietor had shut up, making a new one to it, the latter 
only, and not the former, would be included in a sale of 
the mansion with all its rights. 

It some specific apai’tments in a mansion be sold with 
all their rights or advantages, the seUer cannot, without 
the consent of the purchaser, remove the principal door of 
the mansion. 


* Because the right to be above is not property (mo/); for mat is 
that which can be taken possession of and secured .—Kifayak vol “* 
p. 103. 

f From dowr, a circuit or circle, and defined by the Hidayo.h to 
be a place comprehended within an enclosure.— Translation, vol ii 
p. 502. 

E 2 
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A garden,* whether small or great, if within a mansion, 
is included in the sale of it; but if without the mansion, it 
is not included, though there should be a door from the 
mansion to it. 

It is a general rule, that all buildings within a mansion, 
and all things fixed or attached to the buildings, are in¬ 
cluded in the sale of it, as accessories, without special 
mention; and that what is not so fixed or attached is 
not included in the sale, unless it be something that by 
custom a seller does not usually withhold from a pui- 
chaser.f On this principle, locks of the fixed kind are 
included in the sale of a mansion, and their keys follow 
them, on a favourable construction ; but locks of the 
hanging kind, as padlocks; arc not included (neither are 
their keys) in the sale of mansions, nor of shops or apart¬ 
ments, though the doors should happen to be locked. 
Stairs, when fixed, enter into the sale of a mansion or 
house, but otherwise they do not. A shed or covering 
erected on the top, and whether made of reeds or 
tiles, is also included in the sale of a mansion, but not in 
that of an apartment ( beit ) into which the upper story 
does not enter, as already mentioned. Ovens, when fixed, 
are included in the sale of a mansion, but otherwise not. 
But a millstone turned by a camel is not included, though 
the mansion were purchased with all its rights and advan¬ 
tages ; contrary to the case of a water-wheel on an estate 
or villa, which is included in the purchase when sold with 
all rights. In like manner, all other wheels on an estate 
are included, except such as are worked by oxen. Steps 
or ladders made of wood, when fixed in the Avails of a 



* Boston, a Persian word, a garden for flowers or herbs.—Richard¬ 
son's Dictionary. In law it is defined to be “ land enclosed with a 
Avail, and containing different kinds of palms, grape vines, and other 
trees, with cultivated ground interspersed.”— Futawa Alumgeeree, vol. 

ii. p. 339. . 

f The area or ground is properly to be considered the prmcipal or 
original part of a mansion, and the buildings and fixtures iO them are 
included in the sale of it only as accessories to the area, or pound to 
which they are permanently attached.— Kifayah, vol. m. p. 21. 
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mansion, are included in the sale, but not so when they are 
moveable; and the rule is the same with regard to chains 
or lamps fixed with nails to the roof. 

It is of importance to observe, that whenever a thing is No part of 
included in a sale merely as an accessory, no part of the price op * 
puce is held to be opposed to it. Hence it lias been accessory, 
said, that if the buildings of a mansion were to fall down 
before delivery, there would be no abatement from the 
price. 

When a person purchases a wall, the ground beneath Doubt as to 
it. is included in the sale, according to some authorities, 
without being mentioned; but, according to others, this wall is 
was only the opinion of Moolmmmud and Husn, while being it,. 
Aboo I oosul considered that it was not included. eluded in 

When a person purchases a house or shop, and on the When' 
Avails falling down finds among them tin, or lead, or tim- ‘ hin s s . i 
bs_i.., these belong to the purchaser if they formed part the walls of 
of the buildings, as, for instance, the beams or piles under fo^to thV 
the house, on which its Avails may have been erected; but seller, an(l 
if they were laid up or deposited there, they remain the SX** 
property of the seller. * 

In the sale of a shop, a shed or covering, such as is Miscella. 
usual iu bazaars, is included if advantages be mentioned, neous cases, 
but otherwise not; and in the sale of a blacksmith’s shop’ 
his forge is included without any mention of advantages ; 
but the forge is not included in the sale of a silversmith’s 
shop though advantages should be mentioned; the reason 
of the difference being that the forge in the former case is 
fixed, and not so in the latter; and a blacksmith’s belloAVS 
is not included in the sale of his shop. Nor are the pots 
and utensils of dyers, fullers, washermen, nor the jars 
of an oil-merchant, included in such sales, whether the 
shop be mentioned absolutely, or with its rights and 
advantages. So, also, with regard, in general, to the imple¬ 
ments of a bath, though the pots or kettles for heating 
Avater are included iu the sale without being specially 


* With regard to mines and treasure found in the ground, see the 

following section. 
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mentioned, probably because they are built in, or fixed to 
the walls. 

Section II. 

Of what is included in a Sale of Lands* * * § and Orchards. + 

In a sale of land, or an orchard, whatever is erected or 
planted on the soil for permanence, such as buildings, and 
trees or saplings, is included without special mention, 
or the addition of general words, such as “ rights and 
advantages,” or, “ everything, small and great, belonging 
to it;” and there is no difference between fruit and other 
trees, or between great and small trees. But there seems 
to be some doubt with regard to firewood. According 
to one authority, trees of that description are on the same 
footing with other trees ; while, according to another, the 
learned are of opinion that trees planted expressly to be 
cut down, such as trees for firewood, are not included, 
without special mention, in a sale of land. And sticks 
already dry, and in a condition to be cut, are not in¬ 
cluded, as they are in the nature of firewood laid up or 
stored. 

Mines and minerals are included in a sale of land. 
The products of mines are said to be of three kinds: 
first, such as are ductile in the fire, as gold, silver, lead, 
tin, copper; second, such as are fluid m their own nature, as 
naphtha or bitumen ; and, third, such as fall under neither 
description, as quicklime, gypsum or plaster, and precious 
stonesbut all pass alike to the purchaser as constituent 
parts of the soil.§ 


* Arab, arazee, plural of urz, the earth, ground, soil (Richardson), 
and seems applicable to any land. 

f Kooroom, plural of kurm. Terra lapidibus purgala (Freytag). In 
law it is defined to be “land inclosed with a wall, and containing 
diiferent kinds of palms, grape vines, and other trees, so closely 
planted that the land between them cannot be sown or cultivated.”— 
Futawa Alumgeeree, vol. ii. p. 339. 

I Futawa Alumgeen ol. i. p. 259. 

§ Hamilton's Hedaya, vol. i. p. 43; and see Kifayah, vol. i. p. 523. 
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Things laid up or stored* on land, as gathered fruits, but not 
reaped harvests, firewood, or bricks, are not included in j^or con 
the sale of it, except by express condition; and the same cealed trea- 
rule is applicable to tilings deposited under the surface, sulcs ’ 
such as concealed treasures, which do not pass to the 
purchaser. Growing crops and fruits are, by a favourable or growing 
construction of law, excluded from a sale of land, unless f t l .uitL° r 
expressly stipulated for, though the land should be sold 
“ with all its rights and advantages,” or fC with everything, 
great or small, in it or of it, of its rights and advantages.” 

But if the last part of the phrase were omitted,, and the 
expression stood, “ together with everything, great or 
small, in it or of it,” all growing crops, such as corn, pot¬ 
herbs, and odoriferous plants, would be included, in the 
sale. * 


Tombs within a piece of land are not included in the Nor tombs, 
sale of it; but the sale is valid with regard" to all of the 
land besides. And a place or station for casting the har¬ 
vest is not considered to be among the rights and ad¬ 
vantages of land, and therefore does not enter into a sale 
of it, together with all its rights and advantages. 

In a sale of land, or an orchard, “ with its rights and Things 
advantages,” things are included which would not be in- ^ndeTin 
eluded without the addition of these words, as a shirb or general 
right to water for irrigation, or a water-course, or a words * 
private way. 

The leaves and flowers of the mulberry, myrtle, saffron, Leaves and 
and rose trees, are considered in the same light as fruits, flowe . rs of 
and the trees themselves like palm or other trees. Cotton trees not 
is also like fruit, and does not enter into a sale of land, incluaed * 
without special mention; and it has been said that the 
plant, likewise is not included, and the opinion appears to 
be correct. 

Tamarask trees, and the trunks or stems of the sallow Rule as to 
and willow, are included in a sale of land, but not the trees * 


* There seems to he no limit to the meaning of the expression 
“ everything, great and small, in it and of it,” when not restricted by 
the others .—In ay cth, wl. iii. p« 22. 
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osiers* of the latter* whether they have arrived at a time 
for cutting or not. Deciduous plants* and generally e\ei} - 
thing which is not permanent (though approaching to 
it* as reeds* firewood* and dry grass)* do not enter into 
a sale of land; while everything* on the other hand* that 
has a stem or trunk that is not cut down till it becomes a 
tree is included* without special mention* in the sale of 
the land on which it may be growing. 

If a man should sow his land* and then sell it before 
the seed has sprung up* the seed is not included in the 
sale* because it is not an appendage of the land until 
it vegetates. And if it should have actually sprung up* 
but is yet of no separate value* it is included in the sale* 
according to the most authentic opinion. The proper 
distinction seems to be* that if the seed have rotted in the 
ground at the time of sale* it belongs to the purchaser* but 
otherwise it remains the property of the seller; and if the 
purchaser should water the seed that had not rotted in the 
ground at the time of his purchase* he is a- mere volunteer* 
and the seed still remains the property of the seller. 

When a person sells land in which there are palm 
and other trees* these are included in the sale* though not 
specified as already mentioned; and if the trees be in 
fruit at the time of the contract* and it be expressly 
stipulated that the fruit shall be comprised in the pur¬ 
chase, a part of the price is opposed to the fruit. Hence* 
if the land* the trees* and the fruit, were each of the value 
of five hundred, and the fruit should perish, either by an 
intervention of Providence + or an act of the seller* before 
delivery to the purchaser* the price would be subject to an 
abatement of one-third* and the purchaser have the option 
of taking the land and the trees at the remaining two-thirda 
of the price* or rejecting the contract. It is to be observed* 
that when the loss is occasioned by the act of the seller, 



♦ Kuwaim, plural of kaim, literally, slanders or standing. 
f Arab, afut sumaviyyut , literally, heavenly calamity. Xhe piety of 
a Moohummudan does not allow him, even in common parlance, to 
ascribe anything to accident. 
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as by bis eating the fruit, its value is to be taken as it . 
stood at the time it was eaten by him. If the fruit were 
not in existence at the time of the sale, but should appear 
before delivery to the purchaser, it is his property, and 
is considered an accession to both land and trees by Aboo 
Huneefa and Moohummud, but only to the trees by Aboo 
Yoosuf. To explain this difference of opinion, let us 
suppose that the values of the land, trees, and fruit, are 
each five hundred, and that the seller eats the fruit before 
delivery of the land; he must abate a third of the price 
according to both Aboo Huneefa and Moohummud, the 
purchaser taking the land and trees at the remaining two- 
thirds (without the alternative of rejecting the bargain 
according to Aboo Huneefa, but with such alternative 
according to Moohummud), while in the opinion of Aboo 
Y oosuf, only a fourth of the price is to be deducted, and 
the purchaser has the option of taking land and trees 
at the remaining three-fourths, or rejecting the bargain 
altogether. If the loss of the fruit were not occasioned 
y an act of the seller, but by an intervention of Provi¬ 
dence, there would be no abatement from the price, nor 
would the purchaser have the option of rejecting the con¬ 
tract, according to all their opinions. 

When a person has purchased land with palm trees 
which have no right of water, and he was not aware of 
the fact, he has the option of rescinding the contract. 

If a person sell palm or other trees on which there is 
fruit at any stage of growth, whether it have any value or 
not, the fruit belongs to the seller, unless its inclusion in 
the purchase had been expressly stipulated for.* 

If a person should purchase a tree on condition of 
extracting it, the transaction is lawful, and he may take it 
up by the roots. So, also, if he should purchase the tree 
on condition of cutting it down, the sale is lawful accord- 
ing to the better and more valid opinions, and he may cut 
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* For this there is also the authority of a saying of the Prophet. 
See AIishcat»ul*Musabih, translated by Captain White, vol. ii. p, 24 . 
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it level with the surface of the earth, but he is not entitled 
to dig up its roots, unless by express condition; 

It is only in three ways that a tree can be purchased: 
first, it may be purchased for extraction, and without the 
ground on which it stands. In this case, the purchaser may 
be required to extract it, and he is entitled to do so with 
the roots, which are included in the sale, but he is not at 
liberty to dig the earth to the extreme termination of the 
roots, and only so far as is usual and customary in such 
cases. If it be expressly stipulated that the tree is to be cut 
level with the surface of the earth, or to cut it in any other 
way would be injurious to the seller, as, for instance, by 
its proximity to a wall or the like, the purchaser is obliged 
to cut it in that manner. When the tree has been cut level 
with the earth, or eradicated, and anything thereafter 
springs from its roots, it is the property of the seller; 
but if cut some way up the stem, the aftershoot belongs 
to the purchaser. Secondly, a tree may be purchased with 
the ground on which it stands, and in this case the pur¬ 
chaser cannot be called upon to remove it; and if he 
should do so, he is entitled to plant another in its site. Or, 
thirdly, a tree may be purchased unconditionally. In this 
case, the land on which it stands is not included in the 
sale according to Aboo Yoosuf, but accordiug to Moo- 
hummud the land is included, and his opinion is approved 
and adopted. All are agreed that if a tree be purchased 
for cutting, the ground on which it stands is not included 
in the sale: but that if purchased to remain, the ground is 
included. 

It is to be observed, that whenever the ground under a 
tree is included in the sale of it, no more than corresponds 
to the size of the tree at the time of contract is included; 
that any subsequent increase in size may be restrained by 
the owner of the soil; and that land, as far as the roots 
and branches may extend, is by no means to be understood 
as comprehended in the sale. 

If a person should ask another to sell him the trees on 
his ground, and the parties concur in the appointment of 
intelligent persons to estimate the number of loads, and 
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the persons appointed agree in estimating the number of the quan¬ 
to^ 3 to be twenty-five, whereupon the purchase is con- timber, 
eluded for a known price; but on cutting the trees they 
are found to contain more than twenty-five loads, and the 
seller wishes to retain the excess from the purchaser, he is 
not at liberty to do so, but must allow him to take the 
whole. 

When a village is sold without specifying its boundaries, Sale of a 
the houses and buildings are included without the cul- vUla s e * 
tivated land belonging to it; and if there should happen 
to be another village contiguous to it, and also the pro¬ 
perty of the seller, and this village be described as one of 
the boundaries of the village that is sold, then the lands of 
the village that is not sold are included in the lands' of the 
sold .illage on the side to which they are contiguous; but 
if the boundary of the sold village were described to be 
the lands of the contiguous village, then the latter would 
not be included in the sale of the former. 


Section III. 

Of what is included/ in the Sale of Moveables. 

When a person sells a slave, whether male or female. In the sale 
he is liable to the purchaser for so much clothes as are 3 f T’ 
necessary to cover the loins of the slave. The clothes of a *»• 
male or female slave are by usage included in a sale of 
the slave, without stipulation, unless the clothes are rich 
and expensive; but these, for want of usage, are not 
included, except by express stipulation, since usage is con¬ 
fined to the ordinary or working-apparel of the slave. 

Ihe seller, however, is not restricted to the identical 
cothes which the slave may happen to have on at the 
time of the sale. Usage requires only clothes of the 
same description. Hence the clothes, not being specific 
are not opposed to any part of the price; and if a third 
party should establish a right to part of them, the pur¬ 
chaser has no recourse on that account against the seller • 
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nor, in like manner, when they appear to be blemished, 
can he insist on returning them. So also, on-the other 
hand, if the slave should be returned for a defect, and 
his clothes have intermediately perished, the purchaser 
is entitled to a return of the whole pripe; but if the 
clothes are extant, they must be returned with the 
slave. 

The jewels which a female slave may have on are not 
included in her sale; but if delivered to her by the seller 
they are hers, and if he see them on her and make no 
demand of them, his silence is accounted acquiescence. 

If a slave be sold who is possessed of some property, it 
is not included in the sale unless mentioned, but belongs to 
his master the seller; and if-the slave be sold together with 
his property, and the property is not explained, the sale is 
invalid. The sale is in like manner invalid though the 
property be explained, if it consist in whole or in part of 
debts due to the slave.* If the property consist of 
specific things, not money, the sale is lawful; but if the 
property be money, and the price of the slave and his pro¬ 
perty be of the same kind,—as, for instance, if both be dir¬ 
hems ,— then it is only when the price exceeds the property 
that the sale is lawful; for if the price be less than the 
property, or only equal to it, the sale is unlawful. When 
the price of the slave and his property are of different 
kinds, as if one be dirhems and the other deenars, and pos¬ 
session of both is taken at the meeting of the parties, or 
possession is taken only of the slave’s property, and part 
of the price is told down, the sale is lawful; but if the 
parties separate before such possession, the contract is 
void as to the slave’s property.f 

The bridle of a horse, and the halter in the nose-ring 
of a camel, are included in the sale of these animals, 
because they cannot be held or restrained without them; 



* Because the sale of debts is unlawful. See ante , page 5. 

-j- Por the reasons of these distinctions, the reader is referred to 
chapter ix. section 6, on Reba or Usury. 






contrary to the case of an ass, but the rope tied to his 
neck is by usage included in the sale of the latter, unless 
a particular usage should happen to be against it. 

Tire pack-saddle of an ass, and the saddle-cloth, are also. So also 
according to the most authentic opinions, included in his 
sale, whether the ass be saddled at the time of the contract of a " “ ss * 
or not. So, also, the panniers are included without being 
specially mentioned. 

There is no distinct report in any of the books with Doubt as to 
regard to the saddle which may be on a horse at the time ofVhorse. 
of his sale ; but it would seem more proper that the saddle 
should not be included in the sale without special men¬ 
tion, unless the price be high, and the horse be such a 
one as is not usually sold without a saddle. 

I he bridle and housings of cattle, or the rope tied Bridle and 
to the horn of a cow, are not included in the sale of caule"^ ° f 
these animals, unless by some special usage or express 
stipulation. 

A camel’s colt, and the foal of a mare, or an ass, and Young of 
calves, are included in the sale of their mothers, when animals - 
taken with them to the place of sale, unless there be a 
usage to the contrary. 

Our doctors are agreed that when a person has pur- A pearl in 
chased a fish, and finds a pearl in its belly, if the pearl be tllestomaclt 
contained in a shell it is the property of the purchaser; 
but if not in a shell, and the seller had caught the fish, 
the pearl must be returned to him, with whom it is to 
remain as a trove, and to be advertised, and bestowed in 
charity, in the manner prescribed for such things. As General 
a general rule, everything not food for fishes, and found tuLTso 
in the stomach of a fish, belongs to the seller, and what t° Dnd » 
is food for fishes belongs to the purchaser. Hence, if a 
fish be sold, and another fish be found in its stomach, the 
latter also is the property of the purchaser; and if amber¬ 
gris be found in it, it is in like manner his property. If 
shell-fish be purchased, to eat the meat within them." and 
pearls be found in some of them within the meat, they 
belong to the purchaser. 
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The rule is the same with regard to a dunghill-fowl, 
and birds in general: anything found in their crops or 
maws which is their proper food belongs to the purchaser; 
but if the thing found be not the food of the bird, it 
belongs to the seller. Hence a pearl found in the crop of 
a dunghill fowl is his property. 


miSTfty. 



CHAPTER VI. 

OF OPTION BY STIPULATION.* 

Section I. 

Of valid and invalid options. 

Sale is valid with a stipulation for an option to both or 
either of the contracting parties, or to a person who is a 
stranger to the contract. An option, is a power to cancel. Option, 
not to confirm the contract. Hence, if the option be what * 
extinguished by expiration of its period, the contract is 
completed. 

Some options are invalid by general agreement, as if Option 
the purchaser should say, “ I have purchased on con- Stipulated 01 
dition of an option,” or “ on condition that I shall have an tor longer 
option for days,” or, “for ever.” Others, again, are valid three days, 
by general agreement, as if he should say, “ on condition 
of an option for three days,” or, “ less than three days 
while, with regard to others, opinions differ, as if one 
should say, “ on condition of an option for one or two 
months.” Such an option would be lawful according to 
Aboo Yoosuf and Mooliummud, but invalid according 
to Aboo Huneefa, the latter considering three days to be 
the extreme limit for options by stipulation, while the 
former held an option for a longer period to be equally 


* Arab. Khiyar-oosshurt . This option is founded upon a recom¬ 
mendation of the Prophet to Haban , who was liable to be imposed 
upon in his bargains.— Ham Worts Iledaya, vol. ii. p. 380. The words 
of the saying, as given in the original, are, “ Haban, when you buy or 
sell, say, No deceit , and I must have an option for three days” 
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lawful, provided a known period be mentioned. The 
Imam’s opinion, however, is the more correct.* Yet if a 
person should stipulate for an option longer than three 
days, or even for ever, which would vitiate the contract, 
but should afterwards allow or confirm it within three 
days, we hold that in such case the contract is valid. 
Upon this point opinions differ as to the view taken by 
Aboo Huneefa of "the contract in its inception. Some 
say that he considered the contract to be originally un¬ 
lawful, but to be rendered valid by the extinction of the 
option before the fourth day ; and this is the opmion of 
the people of Irak. While others maintain that he con¬ 
sidered its legality to be in suspense, and that the contract 
did not become invalid until the expiration of some part 
of the fourth day. This is the opinion of the people of 
Khoorassan, and of the Imam Surukhsee, and others 
of the learned men of Mawara’oon Nuhr, and appears 
to be the most proper, though the Zahir Rewayut is said to 
accord with the former opinion. Where the period of 
option is undefined, but the person in whose favour it has 
been reserved renders it void after three days, Aboo 
Huneefa was of opinion that the contract remained invalid, 
though his disciples considered that it became lawful. 

An option by stipulation may be established in an un¬ 
lawful as well as a lawful contract of sale. Thus, if a 
person should sell a slave for a thousand dirhems and a 
rutl of wine, with the reservation of an option to himself, 
and the purchaser should take possession of the slave, 
with the seller’s permission, and then manumit him, the 



* The Hidayah leaves this important point in doubt. Though in 
the translation (vol. ii. p. 380), the words occur, “ but it must not be 
extended beyond that period,” there is nothing to correspond with 
them in the printed edition of the original. According to Aboo 
Huneefa, the reservation of an option is repugnant to the nature of 
the contract, and can be justified only by the Prophet’s permission, 
which he thinks must be strictly construed. The disciples, however, 
support it on the ground of expediency, as affording time for recon¬ 
sideration, and another saying, reported by Ibn Omar, which, how¬ 
ever, has been differently construed. 
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manumission is not lawful, neither immediately nor sus- 
pensivelv on the consent of. the seller.* 

When a person sells on condition that if the price be 
not paid iu three days there shall be no sale between 
the parties, the sale and the condition are both lawful; 
and if the subject of contract be a slave, and the pur¬ 
chaser should manumit him witliin the three days before 
payment of the price, the manumission is valid, because 
the transaction is in fact a sale with the condition of an 
option to the purchaser. If the tliree days should expire 
without payment of the price, the sale is vitiated but not 
cancelled; so that if the slave had been delivered, and 
the purchaser should manumit him after the expiration 
of the three days, the manumission would be valid, and 
the purchaser liable for his value; but if the slave were 
still in the hands ot the seller, manumission by the pur- 
chaser would not be valid. When, on the other hand, a 
. slave is sold, and the price paid down, but on condition 
that if repaid within three days there shall be no sale 
between the parties, the transaction is also lawful, and 
treated in the same manner as a sale with a condition 
of option to the seller; so that if the purchaser take pos¬ 
session of the slave, he is responsible for the slave’s 
value in the event of loss, and manumission by him is not 
lawful; but if the seller manumit, the slave becomes free. 

An option granted after a sale is equally lawful as if 
stipulated for at the time of sale. So that if the pur¬ 
chaser should say to the seller, or the seller to the pur¬ 
chaser, after completion of the sale, “ I have given you an 
option for three days,” or the like, the option is valid, and 
as effectual as if stipulated for at the time of contract; 
and if after a sale and possession by the purchaser, some 
days should elapse, and the seller should then say to him, 
“ lou have an option,” the option would be valid and in 



* Because the seller’s option prevents the right of property from 
shifting from him (as will be seen in the next section); and this effect 
is not impaired by the illegality attaching to the sale by reason of part 
of the consideration (the wine) being unlawful. 
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effect while the meeting lasted, the words of the seller 
being equivalent to the expression, “You have an tkalut,” 
or power to dissolve the sale; and if in such circumstances 
the seller should say, “You have an option for three 
days,” the option would be good for that period. 

If a person having stipulated for an option of three 
days should afterwards abate a day or two days, the abate¬ 
ment is good, and the case becomes the same as if the 
stipulation had originally been for the shorter period. 

A person sells a slave on condition that he is to have an 
option for three days, and liberty to employ the slave ; the 
sale is valid; and if he should employ the slave, his option 
is not rendered void. The case would be different if the 
subject of sale were a vine, and the seller should stipulate 
for an option of three days, and liberty to cat of its fruit; 
for such a sale would not be lawful. 

* If a person should purchase a slave, stipulating for an 
option to another for three days, in these terms— “that 
whichever of them should confirm or cancel the sale, it 
would be confirmed or cancelled accordingly,” the sale 
would be valid, according to our three doctors, on a 
favourable construction. If one of the parties should 
confirm, and the other cancel the sale, and it be known 
which of them acted first, his act would be preferred ; but 
if they should act together, preference would be given to 


the cancellation. 

Sale by an A person instructs another to sell his slave, and stipulate 
agent under £ or an option to the principal, and he sells absolutely 
to r™e«e nS without any option, or with the reservation of one to him- 
an option. ge jp. the ea i e i s suspended. And if the agent should, in 
obedience to his instructions, reserve an option to the 
principal, that would be an option to both, and cancellation 
or confirmation by either would be valid ; except that it 
the agent should confirm, though his own option would be 
extinguished, that of his principal would remain. So, also, 
if the instructions were to sell absolutely, or with the con- 


* The remaining paragraphs of this section have been taken from 
chapter vi. section 5 , of the original, p. 71. 
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dition of an option in bis own favour, and he should sell, 
reserving an option to his principal or to a stranger, the 
option would be good as to himself also, because the stipula¬ 
tion for an option to any other than the contractor, includes 
in it an option to himself. Further, and in like manner, if 
the instruction were to buy, and stipulate for an option to 
himself the agent, and he should buy and stipulate for an 
option to himself, or to the principal, or to a stranger, in 
any of the cases the purchase would be lawful as against 
the principal. But if the instruction were to stipulate for 
an option to the principal, and the agent should neglect 
to do so, or should stipulate for an option to himself, the 
contract would not be lawful as against the principal, but 
would be binding on the agent himself. And if one should 
instruct another to purchase a slave for him, and stipulate 
for an option to himself the principal, and the agent should 
exactly follow his instructions, so that the contract.would 
be lawful as against the principal, and the agent should 
then approve the sale, his own option would be at an end, 
but that of the principal would remain; and if the latter 
approved of the sale, the slave would become his property, 
but if he rejected it, the slave would belong to the agent; 
so that if after that the slave should perish in his hands, 
lie would perish as his property ; but if the agent had not 
approved the sale in the first instance, and the principal 
should say to him, “ Restore the slave, I have no further 
occasion for him, 5 ’ and the slave should after that perish in 
the hands of the agent, he would perish as the property of 
the principal. 

Section II. 

Effect of an option by stipulation on the right of Property. 

When an option is reserved to the seller, the right of Effect of 
property in the thing sold does not pass from him, but wfchc 
such right in the price passes from the purchaser. Upon ®eUcr's s° 
these points our doctors are agreed. But does the price 
vest in the seller? According to Aboo Huneefa it does 
not, but in the opinion ot both the disciples it does vest 

f 2 
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in the seller. If an option, be reserved to both the con¬ 
tracting parties, the legal effect of sale, that is the reci¬ 
procal vestiture of the thing sold and the price, is sus- 
when the pended. When the option is reserved to the purchaser, 
purchaser’s. ^j ie right of-property in the price does not pass out of him, 
but the thing sold passes from the seller, with the same 
difference of opinion between the master and his disciples 
as to its vesting in the purchaser. Upon this original 
difference of opinion are founded differences in many other 
Cases, a few of which may be adduced in this place for 
their bearing on other points of law, which they may 
serve in some degree to illustrate. 

Differences ^\rj ien a person purchases his own wife on condition 

Ahoo tn that he shall have an option for three days, the marriage is 
H T* e . efz ! not vitiated according to Aboo Iluneefa, but it is vitiated 

ana his two . . .• . „ , , . . 

disciples, in the opinion of his disciples ;* and carnal intercourse with 
her during the period of option does not preclude the pur¬ 
chaser from returning her in exercise of his right of 
option, unless she were a virgin, or be injured by the 
intercourse, according to Aboo Huneefa, while in the 
opinion of the disciples it would have that effect whether 
she were a virgin or not. It is to he observed, that if the 
woman were not the purchaser’s wife, carnal intercourse 
with her would, in all their opinions, extinguish the 
option, whether she were a virgin or not. 

2. If the purchased woman should bear a child during 
the period of option, in consequence of previous inter¬ 
course with the purchaser by virtue of marriage, she 
would not become his oom-i-xoulud according to Aboo 
Huneefa, but would, in the opinion of his disciples. This 
difference supposes her to be still in the possession of the 
seller; for if the purchaser had taken possession of her, 
and she should in such circumstances bring forth a child 
within the three days, the option would fall to the ground. 


* Marriage is cancelled by a supervening right of property, that is, 
by either of the parties becoming wholly or in part the property of the 
other.— Ful. Alum. vol. i. p. 31)7. See also Hamilton's Ilcdaija, vol. i. 
p. 172. 
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and the right of property in her become jested in the pur¬ 
chaser, according to all their opinions, by reason of the 
blemish sustained by childbirth. 


3. When a person purchases, with an option of three 
days, a female slave who had previously borne him a child, 
she does not become his oom-i-voulud , by the mere fact of the 
purchase according to Aboo Huneefa, but in the opinion 
of his disciples she immediately becomes his oom-i-wulud 9 
the option is extinguished and the sale absolute, and the 
purchaser liable for the price. 

4. In like manner, if the purchaser were the near 
relation of the slave, he would not be immediately free on 
the mere contract according to Aboo Huneefa, but would 
be so in the opinion of the two disciples.* 

5. If a person should purchase a female slave with the 
condition of an option, take her into his possession, and 
her courses should occur during the period of option, that 
would not suffice for her purification (according to Aboo 
Huneefa) if lie should confirm the sale ; and in his 
opinion purification would not be necessary if the sale 
were cancelled on her return to the seller ; while ac¬ 
cording to the two disciples the purification would be 
sufficient in the first case, and necessary in the other, if 
the cancellation and return take place after possession by 
the purchaser; but if they should take place before such 
possession, purification would not be required. If the 
option were to the seller, and he should cancel the sale, 
purification would not be incumbent upon him; and if he 
should confirm the sale, purification would be incumbent 
on the purchaser after the confirmation and possession, by 
waiting for a fresh occurrence of the courses. Upon these 
points there is no difference of opinion.f 

It would seem that in the case of a purchase or sale 
with a stipulation for an option, the parties cannot be 


* If a person become possessed of a slave, who is his relation within 
the prohibited degrees, such slave by that act acquires his freedom.”— 
Hamilton's Hedaya , vol. i. p- 432. 
f See Hamilton's Hcdaya ) vol. iv. p. 103, section Istibra. 
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called on to make a reciprocal delivery of the price and 
the thing sold, till expiration of the period. 

According to our doctors, the option by stipulation pre¬ 
vents the completion of a bargain. Hence, it the subject 
of sale be one or several articles, the party to -whom the 
option has been reserved, whether seller or purchaser, 
cannot confirm the sale as to part only, whether the thing 
sold were delivered or not, for that would be a splitting of 
the bargain before completion, which is not lawful, though 
after completion it would be lawful.* 



Sale may be 
confirmed 
within the 
period of 
option. 


Confirma¬ 
tion by the 
seller in 
three ways. 


Effect of 
his dealing 
with the 
price. 


Section HI. 

Of confirmation and cancellation of a Sale when subject to an 
option .by stipulation. 

The person for whom an option is stipulated, whether 
the seller, purchaser, or a stranger, may, according to all 
our lawyers, confirm or cancel the sale at any time within 
the pe riod of option, and he may confirm it even without 
the knowledge of the other party to the contract. 

When the seller has the option, confirmation by him is 
in one of three ways; first, by express words within the 
period of option, as, “ I have allowed the sale,” or, “ am 
content with it,” or, “have extinguished my option;” 
secondly, by the death of the seller within the period of 
option;+ and, thirdly, by mere expiration of the period 
without cancellation or confirmation. And it matters not 
how the exercise of the option may be prevented, as, for 
instance, by the party entitled to it becoming mad, or 
fainting, or falling asleep, or getting drunk during the 
period. 

When the price is of such a nature as to admit of being 
particularised by specification, and the seller takes pos¬ 
session, and makes use of it by gift or sale, that amounts 


* See mile, page 24. 

t From which it appears that this option does not descend to heirs. 
See also Hamilton’s IJedaya, voL ii. p. 389. 
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to an approval of the original contract on liis part; but if 
the price be of a nature that does not admit of such 
specification (as dirhems, for instance), his using it after 
taking possession, whether in a transaction with the pur¬ 
chaser himself or a third party, does not amount to an 
appioval of the sale 5 while his using it before taking 
possession would have that effect if the transaction were 
with the purchaser, and apparently also if it were with a 
third party. A person sells a slave, with an option for 
three days, for a price on the responsibility of the pur¬ 
chaser, and during the period of option makes a gift to 
of the price, 01 leleases him from it, or buys some¬ 
thing else from him in exchange for it; the purchase, 
release, and gift, are each valid, and the option is extin¬ 
guished. So, also, if he buy something from a third party 
m exchange for the price, the option is extinguished, 
though the latter sale is not valid* But if the price were 
in money, and the purchaser should pay it, and the seller 
take possession and expend it within three days, his option 
would not be extinguished. 

Cancellation by the seder, when he has the option, may Caacelia- 
be either by word or deed ; by word, as if he should say tion b > r the 
“I have cancelled the sale;” but to the validity of this word^ 
mode of cancellation the presence of the purchaser is 
necessary, according to Aboo Huneefa and Moohummud 
(from whom Aboo Yoosuf differed in this respect), unless 
the cancellation be with consent, or by decree of the 
judge. By presence, nothing more than knowledge is 
intended ; for if the purchaser were absent at the time of 
cancellation, but should receive intelligence of it before the 
expiration of the period of option, the cancellation would 
be valid. And a cancellation in his absence may be re¬ 
called, and the sale confirmed, if the intelligence of the 
cancellation had not reached him. Should he not receive 
information of a cancellation till after the expiration of 
the period of option, the sale would be complete by such 
expiration. 


* See ante, page 6. 
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By deed. 


Purchaser's 
lien for the 
price, on 
cancellation 
by the 
seller. 


Effect of 
loss of the 
thing sold. 


Of its de¬ 
struction by 
a stranger. 


Cancellation by deed is when the seller exercises during 
the period of option any right of ownership over the thing 
sold, as if he should manumit a slave, of make him a 
moodubbur or mookatib. So, also, if he sell the thing sold 
to another party, or make a gift or pledge with delivery 
of it. Gift or pledge without delivery would not be a 
cancellation of the sale. But a lease, though unaccom¬ 
panied by delivery, would, according to most of our law¬ 
yers, have that effect. 

A person sells land on condition of an option for three 
days, and mutual possession is taken of it and the price; 
he then cancels the sale before the expiration of the 
period of option. In such circumstances, the land, having 
been on the purchaser’s responsibility for its value, re¬ 
mains as a security to liim for the price, and he may retain 
possession of it till that is repaid. But if the seller should 
permit the purchaser to cultivate the land, and the pur¬ 
chaser should avail himself of the permission, the land 
would then become an amonut , or trust, in his hands, which 
the seller might resume at pleasure before payment of 
any part of the price that might still remain due, the pur¬ 
chaser having no longer any lien. 

When the thing sold perishes before delivery the sale 
is void, whether the option were to the seller or purchaser, 
or to both of them.* If it perish after delivery, and the 
option were to the seller, the sale is in like manner null, 
and the purchaser is liable for the value of the thing sold, 
or for its like if it happen to be of the class of similars; 
but if the option were to the purchaser the option is 
extinguished, and the sale obligatory, the purchaser being 
liable for the price. 

Destruction by a stranger of the tiling sold when the 
seller has an option does not cancel the sale, and the 
option remains, whether the thing sold were in the hands 
of the seller or the purchaser. If the seller please, he may 
cancel the sale and pursue the aggressor on his respon¬ 
sibility ; and in like manner, if the destruction were by 


* See ante, note, page 31. 
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tlie purchaser, the seller may cancel the sale and sue him 
for the loss, or confirm it, aud proceed against him for the 
price. 

If the thing sold sustain damage in the hands of the Of damage 
seller, either by an act of Providence or its own act, the J 0 n f 
sale is not cancelled, and the seller’s option remains; the seller, 
purchaser, however, is at liberty to abandon the sale on ac¬ 
count of the supervenient change in the tiling sold before de¬ 
livery, though he may take it if he please at the full price. If 
the damage were induced by the act of the seller, the sale 
is rendered void; if by the act of a stranger, the sale and 
option remain good, and the seller may cancel the sale and 
proceed against the aggressor for compensation, or confirm 
it and have recourse to the purchaser for the price, who 
has his remedy over against the aggressor. So, also, if the 
damage were occasioned by the act of the purchaser, the 
sale and option remain good, and the seller may cancel 
the sale, and pursue the purchaser for compensation, or 
confirm it and and sue him for the price. And, in like 
manner, when the thing sold is damaged in the hands Of damage 
of the purchaser by his own act, or the act of a stranger j n the 
or providential interference, the seller retains his option’ 
and may either confirm the sale, taking the full price chaser ' 
from the purchaser, or he may cancel it, taking back what 
may remain of the thing sold, with a compensation for 
the damage from the purchaser, or the stranger where ' 
damage was occasioned by him, the purchaser having a 
right of recourse against the latter when made responsible 
in the first instance. 

A person purchased his own son with a condition of Purchase 
option to the seller, and then died; the seller afterwards 
confirmed the sale, whereupon the son became free, but to thc;1 
was not entitled to inherit from his father.* seller " 

If a person sell a female slave with an option for three Increase 

days, and the slave gain something, or brimr S forth a dui ?''B the 

^ period of 

____option. 

'* Slavery is an impediment to the right of inheritance, and the son 
was still a slave at the father’s death. 
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Confirma¬ 
tion by the 
purchaser. 

General 
rule as to 
his acts. 


Acts which 
do not ex¬ 
tinguish 
his option, 


unless 
carried to 
excess. 


child, the increase accrues to the original, and belongs 
to the purchaser or the seller according as the sale is 
confirmed or cancelled. 

When the purchaser has the option, the sale is con¬ 
firmed in one of the three ways already mentioned, and 
further by the exercise on his part of the right of owner¬ 
ship over the thing sold. On this point, it is a general 
rule that any act which is necessary for the purpose 
of trial, and is lawful to a person who is not the pro¬ 
prietor, when done once by a purchaser, is not construed 
into evidence of an election on his part, so as to extin¬ 
guish his right of option, while every act not necessary 
for the purpose of trial, or which, though necessary, yet 
is not lawful to any but a proprietor, is considered 
evidence of election on the part of the purchaser when 
done by him. Hence sale, manumission, whether abso¬ 
lute or by tudbeer or kitabut or only partial, pledge, 
gift even without delivery, and lease, being acts peculiar 
to a proprietor, amount to confirmation when done by 
a purchaser having an option. So also carnal intercourse 
with a female slave, or kissing or embracing her with 
desire, or looking on her nakedness with desire, amounts 
to confirmation of sale by a purchaser who has an option ; 
but the same acts when unaccompanied with desire, or 
looking upon any other part of her person though with 
desire, because that may be necessary for the purpose of 
examination, do not extinguish the option of the purchaser. 
Nor has calling the slave to his bed, nor giving her in mar¬ 
riage, that effect, until followed by coition. 

If the subject of sale be a beast of burden ( dabbu ), and 
the purchaser having an option should ride it to try 
its paces or its strength; or a garment, and he should 
put it on to ascertain its size; or a female slave, and he 
should set her to work on trial; none of these acts would 
have the effect of extinguishing his option. But if in 
riding the animal he exceed what is sanctioned by usage, 
or ride him on any necessary occasion of his own, that 
would indicate satisfaction with his purchase, and put an 
end to his option; and a second trial, either of the beast or 
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the slave, would have that 
quite different from the'first. 


effect,-unless in a maimer 


If the option be to the purchaser, and goods taken 
possession of by him sustain an injury which cannot be 
repaired, the contract is obligatory and the option void, 
whether the injury were occasioned by the act of the 
seller or another. If the injury be susceptible of cure, as 
sickness for instance, the option remains, and the pur¬ 
chaser may confirm or cancel the sale. But actual cure 
within the period of option is necessary to its validity; 
for ^ le period should expire and the injury or its effects 
still remain, the right to cancel is void, and the sale 
becomes obligatory. 

If the thing sold should increase during the period of 
option, while in the hands of the purchaser, and the in¬ 
crease be united to, and have issued from, the original, as 
the fat or improved condition or restored health of an 
animal, it preveuts cancellation, according to Aboo 
Iluneefa and Aboo Yoosuf; and if the increase be united 
to the original, but have not issued from it, as the dye or 
sewmg of cloth, or buildings, or plants on land, it also 
prevents cancellation in the opinion of all our lawyers. 
So, also, if the increase have issued from the original, but 
is separated from it, as the young, or milk, or wool of an 
animal, it has the effect of preventing cancellation. But 
an increase which is separated, and did not issue from the 
original, such as the gain acquired by a slave, does not 

prevent cancellation, according to the opinion of all our 
lawyers. 


If a person purchase land with crops or plants upon it, 
and water the plants, or cut, or gather, or expose to sale 
any part of them, his option is extinguished. So also if 
he were to prune or impregnate the palm-trees on the 
land, or sow or cultivate the land, his option would be 
void, and the acts be evidence of satisfaction with his 
purchase. 

Occupying a purchased mansion, or suffering another to 
occupy it, whether at a rent or not, or making new erec¬ 
tions, or repairing, or plastering, or pulling down any 
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of the old, amount to a confirmation of a sale; and even it 
a wall should fall down without the intervention of any one, 
the purchaser’s option is at an end; but 'continuing to 
reside in a house which he already occupies does not ex¬ 
tinguish his option. 

If a house next to a house purchased with an option to 
the buyer be for sale, and he should claim a right to pre¬ 
emption, that would amount to an extinction of his option; 
and it is not necessary that he should obtain the house, 
for the mere assertion of a right to pre-emption is suf¬ 
ficient. 

If a person purchase a cow or goat with an option, and 
milk her, that extinguishes his option; and if a hen be 
purchased with an option, and lay an egg, the option is at 
an end, unless the egg be addled. So, also, if an animal 
br ing forth its young during the period of option, the 
option is extinguished, unless the young be still-born; and 
also in that case if the mother sustain any injury in par¬ 
turition. 

*A person purchases a thing on condition that he shall 
have an option for three days, and within the time brings 
the thing to the door of the seller to return it, but the 
seller conceals himself, whereupon the purchaser applies to 
the Kazee to appoint an adversary instead of the seller, to 
whom restitution may be made of the thing purchased. 
Opinions differ as to the duty of the Kazee in such circum¬ 
stances. Some think that he ought to comply with the 
application, but another authority is opposed to this; and 
there are two reports as to what the J\.azee should do when 
he refuses to nominate an adversary ; one, that he should 
send a messenger to the seller’s door to intimate that if he 
do not appear the sale will be cancelled; and the other, 
that the Kazee should not interfere at all, as the purchasex 
ought to have provided against the contingency by getting 
an agent appointed, to whom restitution should be made in 
case of the seller’s absence. 


* This and the following paragraph are from page 60 of the 
original. 
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^ ^y} ien a person purchases with an option for three Purchase, 

days a tiling that is susceptible of damage, though, ac- ^ t ^ ion 
cording to analogy, he cannot be required to exercise his liable to° 
option till the expiration of the time, yet on a favourable 
construction of law, and for the purpose of preventing bad * 
injury to both parties, the purchaser may be called upon 
to cancel the sale, or take possession of the thing sold, 
without, however, being obliged to pay the price until 
actual confirmation of the sale, or some damage to the 
thing sold. In the case of an absolute sale of a thing 
liaole to injury, of which the purchaser will neither take 
possession nor pay the price, and withdraws or absents 
himself, the seller is at liberty to sell it to another party 
who may lawfully purchase, though he be cognizant of the 
previous transaction. 

TV hen a sale has been dissolved by virtue of an option, Purchaser's 
and the thing sold perishes in the hands of the purchaser liabmt y 
before its restoration to the seller, the former is liable for cotton 'of 
the price when the option is his, or its value when the the sale - 
option is the seller’s. 

men two persons purchase a thing on condition that Confirma- 
both shall have an option, and one is content with the tion by one 
sale, either expressly or by implication, the other has pot sLTlXg 
the power to reject, according to Aboo Huneefa, and his “ option - 
option is at an end. The two disciples, however, con¬ 
sidered that he had a right to reject the sale to the extent 
of his share. And there is the same difference of opinion 
between the master and his disciples in the parallel cases 
under the options of Inspection and Defect. 


Section IV.* 

Of options of Rejection and Selection among several articles. 
men a person purchases two pieces of cloth, or two Option of 

* The two first paragraphs of this section are taken from the hern,,, 
ning of section v. in the original, page 70; the remainder from section 
vi. page 73. 
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slaves, or two beasts, on condition that he shall have an 
option with regard to one of them for three days, or that 
the seller shall have such option, the transaction may he 
in four different ways, in three of which it is unlawful, and 
in one of which it is lawful with regard to both the things 
purchased. First, there may be no distinct mention of the 
individual to which the option is to apply, nor of the price 
of each separately. Second, the individual may be specified, 
but not the proportion of the price applicable to each. 
Third, the proportion of the price may be mentioned 
without specification of the individual; and fourth, the 
individual and the shares of the price applicable to each 
may be distinctly specified. It is in the last case only 
that the sale is lawful as to both the things sold, and it 
is absolute as to one, -and optional with regard to the 
other. 

A quantity of any article estimable by measurement of 
capacity, or by weight, or even a single slave, may he 
purchased with an option as to half either to the seller or 
the purchaser ; and if the option be reserved to the pur¬ 
chaser, he may reverse the sale as to half, though in so 
doing there is a splitting of what was one bargain, because 
the seller has given his consent. 

When one of two or three slaves, or one out of two or 
three pieces of cloth is sold, with liberty to the purchaser 
to take which of them he pleases, the transaction is a sale 
with option of determination or selection ; and this option 
may be reserved to the seller as well as the purchaser; 
but it is lawfid only where the things sold are not of the 
class of similars, and the choice is limited to a number less 
than four. 

When a sale of this nature takes place, and the pur¬ 
chaser takes possession of both the articles, one is at his 
own risk for its price, and the other is an amanut or trust 
for the seller. 

If the parties should agree to combine the ordinary 
option by stipulation with an option of selection, the effect 
would he to legalize the return of both the articles for 
three days, even after one of them had been selected. If 
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one only of tlie articles be returned, it is considered to be 
done in exercise of the ' right of selection, and* the sale of 
the other would be established, but still subject to the 
option by.stipulation till the expiration of the three days ; 
if the three days had already expired, the option by sti¬ 
pulation would be at an end, and the sale obligatory as to 
one of the articles, the party being bound to make a 
choice. 

When the option by stipulation is not joined with the Option of 
option of selection, the latter must be restricted to a fixed 
period, -which cannot be more than three days according three days, 
to Aboo Huneefa, though it may exceed that number in 
the opinion of his disciples, provided the period be fixed. 

When the option of selection is left absolute, without 
any restriction as to time, it is not lawful according to 
many authorities. When the ordinary option by stipu¬ 
lation is conjoined with that of selection, and the person 
having the options happens to die, the former option is at 
an end, but the latter survives to his heir; so that the heir Descends 
may select one of the articles, but he cannot return both, t0 ^ rs * 
and when he lias selected one, the other remains as an 
amanut in his hands. 

If the option be to the purchaser, and one of the articles Effect of 
should happen to perish before possession by him, it ° r e 
perishes as an amanut , and he may either take or reject the wh£n°the 
one that remains; while if they should both so perish the ^purf 
sale would be void. And if one of them should perish after laser’s, 
possession by the purchaser, the loss would be his, and the 
remaining article an amanut , which he must restore ; while 
if both should perish, one after the other, the selection 
would be held to apply to the first that perished, and lie 
would be liable for its price; and if they should perish 
together, he would become liable for half the price of 
each. If, instead of perishing altogether, one of the 
articles should only receive some damage in the hands of 
the seller, and before possession by the purchaser, the 
damaged article could not be considered the one selected 
for sale, but the purchaser would have his option of taking 
either of them at its full price, or rejecting them entirely. 
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And the rule would be the same if both articles should 
receive damage before possession; while, if the injury take 
place after possession of the articles, and while they are in 
the hands of the purchaser, the damaged ai’ticle is con¬ 
sidered the one selected for sale, and the other is in trust. 
And if both the articles be damaged, the sale is binding as 
to whichever was first damaged, and the other is to be 
returned to the seller, without, however, any responsibility 
on the part of the purchaser for the damage. 

If the purchaser should deal as a proprietor with one of 
the articles, the dealing would be lawful, and tantamount 
to a selection upon his part, and he would become liable 
for its price (the other being the amanut ): but if the 
seller should deal with either of them, his act would 
necessarily be suspended until the purchaser had made his 
selection, and be then valid only with regard to the article 
rejected by him. 

If the option of selection be to the seller, he can compel 
the purchaser to take whichever of the articles he pleases, 
and the purchaser has no right to reject, because the sale 
with regard to him is absolute. If one of the articles 
should perish, whether before or after possession, it would 
perish as ah amanut, and the seller would be at liberty 
to compel the purchaser to take the surviving one, or he 
might cancel the sale. If one or both of the articles be 
injured, whether before or after possession, the option of 
the seller remains, and he may compel the purchaser to 
take whichever of them he pleases. If he insist on his 
taking the one that is perfect, the purchaser has no 
option. An d the rule is the same, though he should in¬ 
sist on his taking the injured article, if the injury occurred 
after possession ; but if it happened before possession, the 
purchaser has a right to reject the injured article if he 
please. And if the seller should attempt to force it upon 
him, and he should refuse, the seller cannot then revert to 
the other article, and insist on his taking that, but he may 
cancel the sale and reclaim both the articles. 

Any disposal by the purchaser before the seller has 
exercised hi 3 right of selection would not be lawful; but 
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a disposal of one of them by the seller would be quite 
lawful, while he would still retain the option of forcing the 
other on the purchaser, or cancelling the sale. A disposal 
of both of. the articles by the seller would also be lawful, 
but it would be a cancellation of the first sale. 

The option of selection is extinguished by whatever 
would extinguish the option by stipulation. 



Extinction 
of this 
option. 


Section V.* 

Of Disputes regarding Options by Stipulation . 


In a dispute as to the fact of option, the word of him Dispute as 
who denies, and the evidence of him who asserts it is pro- £ period^ 
ferred. If the question be as to the period, the word of °P tion > 
him who asserts the shortest period is preferred ; and in a 
dispute with regard to its expiration, preference is given to 
him who denies its expiration. If the parties differ as to 
the allowance or confirmation of the sale, and the ques- or confir- 
tion arises within the period, the word of him who has the J' 1 '® li ™ i of ' 
option, and the evidence of the other, is preferred; but if * * 
the question do not arise till after the expiration of the 
period, the word of him who claims the allowance of the 
sale, and the evidence of him who insists for cancellation, 
is preferred. While if both the parties had an option, the 
word of the person claiming cancellation, and the evidence 
of the other, would be entitled to preference in the first 
case, and the word of the claimant of confirmation, and the 
evidence of the claimant of cancellation, would be preferred 
in the second case. All this, however, is on the supposition 
that the evidence adduced by the parties does not fix the 
date of the fact which they offer to prove; for if both 
should adduce evidence of dates, the evidence of him who 
alleges the prior date is preferred, whether it apply to the 
allowance or cancellation of the contract. 

A case is put in the Jama Kuleer, on the authority of lihiUmt on 
Moohummud, which may serve to illustrate some of these " ™ ^ 


(t 


* This is section iv. in the original. 
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rules. A person sold a slave for a thousand clirhems, on con** 
dition that he should have an option for three days, and 
the purchaser took possession. The period having expired, 
one of the parties, it matters not which, declared that the 
slave had died within the period, and that the sale was 
dissolved, and the value of the slave, obligatory on the 
purchaser; while the other answered, “Nay, but the 
slave is still alive, and lias absconded.” In such circum¬ 
stances, the word of the latter is to be preferred ; and if 
both the parties adduce evidence, his evidence is entitled 
to preference also. If the parties agree as to the death of 
the slave, but one of them alleges that it occurred within 
the three days, while the other insists that its occurrence 
took place after their expiration, the word of the former, 
and the evidence of theTatter, is to be preferred. If they 
should further agree as to the slave having died after the 
expiration of the three days, and in the possession of the 
purchaser, but differ as to the cancellation or allowance of 
the sale ; one adducing evidence that the seller dissolved 
the sale within the three days, and the other, that lie 
allowed it, the evidence of the former is to be preferred : 
but it has been said, that though this would be agreeable 
to analogy, yet that, on a favourable construction, pre¬ 
ference is given to the evidence of him who claims con¬ 
firmation of the sale. If they should agree as to the 
death of the slave within the three days, and the other 
circumstances of the case were the same as last stated, the 
evidence of the party claiming allowance of the sale would 
be preferred. And if one of the parties should maintain 
that the death occurred after the three days, but that the 
seller had allowed the sale previously to their expiration, 
while the other maintains the occurrence of the death 
within the three days, and previous dissolution by the 
seller, the word of the claimant of dissolution, and the 
evidence of the other party, is to be preferred. While, if 
one of them should maintain that the death occurred after 
the three days, and that the seller dissolved the sale within 
the period, but the other, that the slave died within the 
period, and that the seller had previously allowed the sale. 
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the word of the claimant of dissolution, and the evidence 
of his adversary, would be preferred. 

* When a person has purchased a thing with an option Dispute as 
for three days, and having taken possession comes back identity of 
to restore it in right of the option, and the seller denies the article 
that it is the article which he sold, the word of the pur- thc option 
chaser, with liis oath, are entitled to preference. But if a PP lies * 
the tiling had never passed into the possession of the 
purchaser, and he should afterwards wish to confirm the 
contract with regard to some specific article still in the 
seller’s hands, though there is no distinct authority in any 
of the books applicable to the case, it seems more proper 
that in such circumstances the word of the seller should 
be preferred. If, on the other hand, the option were 
to the seller, and the thing sold, having passed into the 
possession of the purchaser, should be returned by him 
during the period of option, and the other should insist 
that the returned article was not the one which he sold 
and the purchaser took possession of, the purchaser main¬ 
taining that it was, the word of the purchaser, with his 
oath, would be entitled to preference. "While, if the 
article had not passed into the purchaser’s possession, and 
the seller should desire to make the sale obligatory, with 
regard to a particular article, which the other declares he 
never bought, here also the word and oath of the pur¬ 
chaser arc preferred. 


* lhe remainder of this section is taken from section vii. of the 
original, page 7G. 
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CHAPTER Vi I; 

OPTION OF INSPECTION.* 


Purchase of 
an unseen 
thing is 
lawful, but 
subject to 
option. 


Seller's 
option as to 
the price. 


Condition 
of pur¬ 
chaser’s 
option. 


Section I. 

Of its Establishment and Legal Effect. 

A PERSON may lawfully purchase a thing which he lias 
not seen, but when he does so he has an option on seeing 
the thing, and may either take it at the full price, or 
reject it, whether it correspond with the description given 
of it to him or not. This option arises from the contract 
itself, and does not depend on any stipulation. It does not 
prevent the establishment of a right of property in the 
things exchanged, though it prevents such right from being 
conclusive ; and it cannot be extinguished before in¬ 
spection even by express acquiescence. Insomuch that, 
though a sale may be cancelled before inspection, according 
to all our lawyers, it cannot be lawfully confirmed before 
inspection; and if so confirmed, the purchaser’s option 
would remain exactly as before; so that on seeing the 
thing he would still have the power of allowing or re¬ 
jecting the sale. 

As the purchaser has an option on inspection of the 
thing sold, so also has the seller the like option with regard 
to the price, when it is something specific. 

It is a necessary condition to the establishment of this 
option in the purchaser, that the thing sold be such as can 
be particularised by specification, and also that it be 


* Arab. Khiyar-oor-Rooyut. This option is founded on a saying of 
the Prophet, viz., “ He who purchases a tiling that he has not seen, 
has an option when he sees it ”— Hidayah , vol. iii. p- o2. 
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actually specified. Hence the option cannot, in any 
case, apply to dirhems or decnars; but it is applicable, to 
commodities estimated by weight or measurement of 
capacity, when distinctly specified; and also to pieces or 
vessels of gold or silver. When a person is entitled to 
any property undeterminately under the obligation of 
another, such as the goods advanced for in a sulum con¬ 
tract, the option of inspection is not applicable. Nor 
docs it apply to any commodities estimated by weight or 
measurement, of capacity, when not distinctly specified. 

This option is established in all contracts that are can- To what „ 
celled by restitution, such as lease, composition for a claim “ ntracts 
.o property, partition, purchase, and the like; but it is isappii- 
not established in contracts that are not cancelled by resti- cable ' 
tution, such as Mv.hr , Khnola ,* the composition for blood, 
and the like, where the thing to be restored after cancel¬ 
lation is ensured for itself,f and not for what is opposed 
to it. 1 

It would seem that the option of inspection, as well as 
the option of defect, hereafter to be explained, may be 
established with regard to a defective sale. 

There is a difference of opinion among the learned as to How long 
the option ot inspection being absolute, or limited to a ! 4 remains 
particular time. Some think that it is restricted to the 
time when cancellation of the contract first becomes 
possible after inspection of the thing sold, and that if the 
contract is not then cancelled, the option of inspection falls 
to the ground, without any confirmation of the sale, either 
expressly or by implication. But the better opinion seems 
to be that it is not restricted in point of time, and that it 
remains in force until something takes place to render it 
void, and that the seller cannot call upon the purchaser for 
the price until his option is extinguished. 

The option of inspection does not descend to heirs, so Does not 


* These terms are explained, page 22. 

f That is, the holder is responsible for the identical thing, which 
must be restored if in existence, or for its value in the event of 
loss. 
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that if the purchaser should die before inspection, his heir 
has not the power of returning the article purchased. 

If a person sell a thing which he has not seen, as, for 
instance, if he inherit something and sell before seeing it, 
he has no option according to Aboo Hunoefa. 13ut it 
he sell one specific thing for another specific thing which 
lie has not seen, and also for an obligation,* he may, on 
seeing the specific part of the consideration, cancel the 
sale in proportion to it, but no farther, because the option 
of inspection is not applicable to obligations. 

When a person purchases a thing which he had pre¬ 
viously seen, he has still an option if it have undergone 
any change; but otherwise he has no option, unless he 
were ignorant at the time of the contract that he had 
previously seen it. If the parties differ as to the fact of a 
change, the purchaser maintaining and the seller denying 
it, the word of the latter, with his oath, are to be preferred, 
and the burden of proof is on the former. This is true 
when the interval since the purchaser’s inspection is so 
short that a change could hardly have taken place within 
the period; but if the interval he long, as if the pur¬ 
chaser had seen a female slave in her youth, and should 
purchase her twenty years after, and the seller insist that 
she had not changed, the word of the purchaser would be 
entitled to preference. If they differ as to the fact oi 
inspection at the time of purchase, the seller maintaining, 
and the purchaser denying it, the word and oath of the 
purchaser are to be preferred. If the difference be as to 
the identity of the article returned, the seller saying that 
it is not the one he sold, while the purchaser insists that it 
is, the word of the latter is also preferred. And, in like 
manner, in every other case where the contract can be 
cancelled by the word of the purchaser alone, without the 
consent of the seller, or decree of a judge; but whenever 
such consent or decree is necessary to the cancellation, 
preference is given to the woi’d of the seller, as,' for 
instance, in all cases of return by reason of defect. 


* Arab, dci/n, see note, page 7. 
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When a person purchases a tiling which he has already a purchase 
seen, but is ignorant of the fact at the time of sale, as, in i -" or;,,H ' c 
for instance, a piece of cloth which he had seen in the inspection? 
hands of a party, who afterwards covers it up in a towel 
and sells it to him; or a slave girl who is afterwards sold 
with her face covered, the purchaser being ignorant that 
the cloth and the slave are the same which he had 
previously seen, he has an option on their being exposed 
to his view. And if one should purchase a large leathern 
bag of water, he has an option on seeing the contents, for 
waters differ in their qualities, some being better than 
others. 

The option of inspection prevents the completion of the Option of 
bargain, as already observed of the option by stipulation, ins P ectiou 
Hence, if a person purchase a package of Zutee cloths, completion 
and without seeing take possession of them, and one of the of a bar ' 
pieces then happens to sustain damage, he is precluded ^ 
from returning any of them under his option of inspection ; 
and it a contract be allowed as to part of the thing sold 
without the rest, as, for instance, if one should purchase 
two pieces of cloth, or two slaves, or the like, and see them 
after taking possession, and then declare with regard to 
one of them, “ I am content with this,” it would°not be 
lawful, and his option would still remain as before. If a 
person purchase two things and inspect them, and then 
take possession of one of them, that would be sufficient 
assent as to both, according to Aboo Huneefa, though 
the inspection of one is not sufficient for both; or 
if two persons, having purchased a tiling which neither 
of them had seen, should take possession, and then in¬ 
spect it, whereupon one is satisfied, but the other wishes 
to cancel the sale, it could not, according to Aboo 
Huneefa, be cancelled without tlieir joint agreement to 
that effect. So, also, if the case were reversed, and there 
were two sellers and one purchaser, the option bcin<r w ith 
the former, and one of them should wish to cancel the 
sale, and the other to confirm, their joint agreement 
would be necessary to its confirmation. A person having 
seen one of two pieces of cloth purchases them both, and 
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then sees the other; he has still the option of rejecting 
or taking both; and if two persons should purchase a 
female slave that had already been seen by one of them, 
and both take possession, whereupon she is seen by the 
other who had not previously seen her, and they then agree 
on returning her, it is lawful for them to do so. And 
if the one who had first seen her should declare his 
contentment with the sale before her rejection by the 
other, the latter would still have the right to return 
her, the confirmation by one being no more than his 
inspection. 

Rejection under an option of inspection, whether bcfoie 
or after possession, is cancellation of the sale, and does not 
require the decree of a judge, nor the assent of the scllci, 
and the cancellation is effected by the mere words, “I have 
rejected;” except that, according to Aboo Huneefa and 
Moohummud, the knowledge of the seller is requisite to the 
validity of the reversal. All are agreed that assent to the 
sale is valid, whether the seller be present or not. Assent 
is of two kinds, express or implied; express, as if the 
purchaser should say after inspection, “ I am content,” or, 
“ have approved ; ” and implied, when the purchaser, after 
purchase, inspects and then takes possession of the thing 
sold. If the purchaser should first take possession, and 
then inspect the thing, his option remains entire until lie 
actually affirm the sale, or acts in a manner that indicates 
his assent to it. 

The option of inspection is extinguished by every act 
of ownership over the thing purchased, or injury to it, 
which would have the effect of extinguishing the option 
by stipulation. Hence, if the act be such as does not 
admit of being reversed after it has taken place, as manu¬ 
mission, or tudbeer* or such as induces a right to a third 
party, as an absolute sale, pledge, or lease, it extinguishes 
the option, whether the act take place before or after 
inspection; and if the purchaser of a thing should sell 
it before inspection, but after taking possession of it, and 



* See ante , note, page 28. 
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the thing be subsequently returned to him on account of 
a defect under the decree of a judge, or if any othet act 
of ownership by a purchaser be entirely cancelled, as, 
for instance, a pledge by its redemption, or a lease by 
expiration of its term, his option of inspection does not 
revive. But if the act do not involve the right of a third 
party, as a re-sale with a stipulation of option to the 
purchaser himself, or a gift without delivery, or a mere 
exposal of the thing to sale, his first option is not invali¬ 
dated unless the act take place after inspection; and 
the exposal to sale of only part of the purchased article, 
though after inspection, would not invalidate the option, 
according to Aboo Yoosuf, whose opinion on the point is 
preferred to that of Moohummud. But a re-sale, with 
an option to the new purchaser, or a gift or invalid sale 
with delivery, though before inspection, would have the 
effect ot extinguishing the original option. And if part 
of the thing purchased should perish, or if it should 
receive any damage or accession, whether united or sepa¬ 
rate, in the hands of the purchaser, liis option would also 
become void. 

If a person purchase a house which he has not seen, Effect of 
and another contiguous to it is sold, which he takes under * f claim 
a claim of pre-emption, this does not invalidate his right emption. 
of option with regard to the first. 

When a person having purchased a thing, and carried Where the 
it to his own house, wishes to return it on account of a chased is^to 
defect, or by virtue of an option by stipulation, or for be returned, 
want of inspection, he must return it to the place of 
contract, otherwise it is no return, whether the value of 
the thing be improved or deteriorated thereby ; and the 
trouble of returning it is incumbent on the purchaser. 

It a person purchase land, and grant permission to the Extinction 
cultivators to ow it, and they do so, his option is at ofo I )tioT1 »s 
an end, their act by his direction being the same as his *° ™ 
own. And though there be cultivators already on the 
land, and they should sow it without his interference, if 
he then, on inspecting the land, desire to return it 
under his option, he is not at liberty to do so. But the 
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mere letting of the land before seeing it, for the purpose of 
being sown, does not extinguish his option till the sowing 
actually take place. - 

A person purchases a mansion in another town, the 
seller saying to the purchaser, “ I have delivered it to 
you;” but the purchaser refuses to pay the price for want 
of inspection and actual delivery, he is entitled to return 
the mansion,under his option for the first cause ; but if 
he wish to retain it, the seller should be directed to accom¬ 
pany him to the city where the mansion is situated, or to 
send an agent with him to receive the price, and give 
actual delivery of the mansion. 

A wound received by a slave, and carnal intercourse 
with a female slave, while in the possession of the pur¬ 
chaser, and whether the wound be inflicted by the pur¬ 
chaser or a stranger, or the intercourse be had unlawfully 
or by mistake, and by the purchaser or a stranger, prevent 
the return of the slave under an option of inspection, 
without the consent of the seller; and the effect is the 
same if a female slave give birth to a child while in 
the possession of the purchaser, and whether the child live 
or die. But if the subject be a beast of burden or a sheep, 
and it produces a young one, it is only in the event of the 
young one living, or being killed by the purchaser or 
another, that the right of returning it would be lost; for 
if the young one should die a natural death the purchaser 
would retain his right of returning its mother under his 
option of inspection. 

If a slave should fever, and the fever leave him, the 
purchaser has his option on seeing him. And in case of dis¬ 
pute between the parties, and the matter being carried 
before the Kazee, if the fever be still on the slave the 
option ought to be cancelled, and the sale confirmed. 
Though the slave should subsequently recover, the pur¬ 
chaser cannot return him after the decree of the Kazee . 
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OPTION OF INSPECTION. 01 

Section II. ' // ... 

Of the circumstances in which Inspection of a partis equivalent 
to Inspection of the whole in extinguishing an Option . 

The general principle on this head is, that when the General 
part which has not been seen is an appendage to that l )rmci i )le * 
which has been seen, the purchaser has no option with 
regard to the former ; but when the unseen is itself the 
original or principal part of the thing purchased, then it 
is to be considered, whether the inspection of what has 
been seen be or be not a sufficient indication of the 
condition of the unseen. And if it be so the option is 
% oid, while if it be not so the option remains subsisting. 

Y\ lien a slave, whether male or female, is the subject What is 
of sale, and the purchaser has seen the face and is satisfied ! iecesssai T 
his option is at an end; and sight of the greater part of ofhumT 
the face is m this respect the same as if the whole were beings : 
seen; but the sight of the whole body without the face 
is not^sufficient to extinguish the purchaser’s option, when 
any of the race of Adam is the subject of the contract. 

With respect to a horse, mule, ass, or the like, in- of the lower 
spection of the face is not enough; and the purchaser’s animuls - 
option remains until he has seen the face and the hinder 
part. Professional persons, and such as have skill in 
cattle, are said to consider that inspection of the legs 

also necessary, and a condition of the extinction of 
option. Sight of the hoof, forehead, and tail alone, are 
clearly not sufficient. 

If a sheep be purchased for breeding, the udder and Of animals 
v hole body must be seen; and a sheep purchased for its P urcliasec * 
flesh must be bandied, so that if only seen from a distance outar^u?-' 
the purchaser s option remains. When a milch cow or r ° sc - 
camel is purchased, and the whole body is seen without 
the udder, the purchaser has .till option. Articles of or***, 
food must be tasted, and odoriferous things must be smelt* taste > 
and of drums for war, the sound must he heard; and if Kg? 
things to be tasted are tasted at night, though not seen, 
the option is extinguished. 
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If the tiling sold be moveable, but not an animal, and 
the purchaser’s object had reference to some part of it 
in particular, that part must be seen in order to extin¬ 
guish his option ; but if there be nothing of that descrip¬ 
tion, then the sight of any part of it when he is satisfied is 
sufficient to extinguish his option with regard to the 
remainder, provided it is found to. correspond in quality 
with the portion he has seen; if it be different he has an 
option. When the subject of sale is a single piece of 
cloth folded up, and the purchaser has seen only the out¬ 
side, his option is not extinguished until he has seen what 
is within also. It has been said with regard to a bed, that 
the whole of it must be seen; and with respect to a stuffed 
pillow, or cushion, if it be stuffed with the usual mate¬ 
rials, the sight of the outside is sufficient to negative the 
purchaser’s option; but if the stuffing be different to 
what is usual, the option remains. 

Wien a person purchases two boots or two shoes, or 
two leaves of a door, and sees only one of them, he has 
an option on the other being exposed to his view. And 
if one purchase oil in a bottle, and see the bottle, but 
neglect to pour out some of the oil on the palm of his hand 
or finger, this is no sufficient inspection, according to 
Aboo Huneefa. Nor is it enough to see the thing pur¬ 
chased through a piece of glass, nor reflected in a mirror 
or reservoir of water. And if fish in the water that can 
be taken without fishing for them be purchased, and then 
seen while still in the water, option is not extinguished ; 
but inspection of a thing through a fine veil is accounted 
Sufficient. 

With regard to immoveable estate, when the pur¬ 
chaser of a mansion sees the outside of it, and is content, 
his option is at an end; but if there be buildings within the 
circuit of the mansion, the interior of them must be seen also. 
So that if the mansion should contain summer and winter 
apartments, it is essential that these, as well as the snhn, 
or court of the mansion, should be seen. But inspection 
of the kitchen, privy, or the upper part of the house is not 
requisite, except in some cities like Samarkand, wheio the 
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purchaser of a house has usually a view to the upper story. 

Some persons, however, maintain that inspection of the 
whole house is in all cases necessary; and this opinion 
appears more probable, and agreeable to analogy. 

In the purchase of a granary, it is sufficient if the 
outer wall be seen ; and in the purchase of vines, or other With regard 
trees, the sight of their tops is enough: so that if the 
purchaser be satisfied, his option of inspection no longer 
remains. Of a garden, the outside and inside must both 
be seen. 

When the subiect of sale is something estimated by Thmpesti- 

° r . i mated by 

weight or measurement of capacity, and part ot it only is we jght or 
seen at the time of purchase, then, if the whole be in one 
vessel, the purchaser has no further option, unless the capacity, 
remainder differ from what was exposed to his view. In 
the event of such difference, he has an option; but it is 
on account of the defect, not for want of sufficient in¬ 
spection. And though the articles be in different vessels, 
yet if the whole be of the same kind and quality, the 
purchaser has no option according to the learned men of 
Irak, whose opinion is most approved ; but if they should 
be of different kinds, or of the same kind and different 
qualities, the purchaser would retain hi3 option without 
any difference of opinion. 

When the things sold are articles of tale, the unities of Articles of 
which differ considerably from each other, as pieces of ule * 
cloth contained in a leathern bag, or melons in a basket, 
each one must be seen ; and when a part only is seen, the 
purchaser has an option as to the remainder: but if he 
desire to reject, he must reject the whole. In articles of 
tale the unities of which are nearly alike, as walnuts or 
eggs, inspection of part is sufficient, when the remainder 
is of the same or superior quality ; and where inferior, 
and the purchaser avails himself of his option by returning 
them, he must return the whole. 

In all the above cases, in the event of any dispute Disputes as 
between the parties as to the quality of the remainder of t0 q ualit y« 
the articles, the purchaser insisting that they are of a 
different quality from the portion seen, and the seller 
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retorting tliat they are of the same quality, the word and 
oath of the latter are to be preferred, and the burden of 
proof is on the former. 

When the things purchased are covefed with earth, as 
onions, garlic, and carrots, inspection of part is not suffi¬ 
cient, according to Aboo Huneefa, and the purchaser’s option 
remains till he has seen the whole; [ but, according to both 
the disciples, when a part is dug up that may serve as a 
sample of the whole, and the purchaser is satisfied, his 
option is extinguished. It is generally admitted, how¬ 
ever, that this case is not reported in the Zaliir Rewayut, 
and it is stated in the Amalee of Aboo T oosuf, that 
he made the following distinctions in cases of this de¬ 
scription :—Thus, if the things when dug up be estimable 
by weight or measurement of capacity, and the seller digs 
up a part, or the purchaser does so with his permission, 
then, if the portion dug up be a quantity sufficient to be 
estimated by the measure or weight in use for such tilings, 
and the purchaser sees such portion and is satisfied, the 
sale is binding as to the whole when the remainder is found 
to correspond. If, again, the portion dug up be too small 
to be so estimated, the purchaser’s option remains, that is, 
if he had the seller’s permission for digging, or the seller 
had dug up the portion himself; but if the purchaser 
should dig without the permission of the seller, and the 
portion dug up be anything having price, the sale is 
binding on him as to the whole, whether he be satisfied 
or not; and though less should be found in another part 
of the land, or nothing should be found at all. If, how¬ 
ever, what is dug up be so small in quantity as to have no 
price, the purchaser’s option is not extinguished. In all 
these cases the Futwah is in accordance with the opinion 
of Aboo Yoosuf. "When the articles concealed by the 
earth are such as when dug up are sold by talc, as radishes, 
for instance, and part only is seen by the purchaser,, his 
option is not extinguished as to the remainder, provided 
the digging were by the seller, or with his consent; but if 
the purchaser should dig without his consent, and what is 
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dug up be of some price, his option is extinguished as to 
the remainder ; all this also is approved. • 

All the above cases are on the supposition that the 
thing concealed is known to exist in the earth. If, then, 
the sale should take place before vegetation, or after 
vegetation may have actually taken place in the earth, but 
while the fact is still unknown, the sale is not lawful, or 
if something which may be in actual existence in the 
earth be sold, as onions, and the seller were to pull up 
some from one place, saying, “ I sell to you on condition 
that what is contained in the whole ground is like this, on 
the average,” the sale would not be lawful. 

The following case is given on the authority of Moo- Case, 
hummud. A person purchased ten jureebs* of carrots in 
the ground, and taking possession of the ground sent his 
servant to dig up the carrots ; he dug up the whole, and 
brought them to his master. Moohummud being asked 
whether the master had any option of inspection, answered 
in the affirmative; and it being observed that the seller 
would sustain a loss of one-third by the digging up, 
replied, that notwithstanding the loss, the purchaser was 
entitled to the option. 

If, in a sale of carrots, neither of the parties should be Course to 
willing to dig, the seller for fear that the purchaser may ^henonT^ 
not be satisfied, and that he will therefore have to bear o^both^of 
the loss, and the purchaser, for fear that the articles may uwwiffing 
not be good, and that he will not have the power of t0 
returning them, either of the parties may lawfully take 
the initiative, and if neither will do so the judge should 
cancel the sale. 


* The jureeb is an area of, 60 by 60 zira , each zira being seven 
L abza (hands), which was one kubza more than t he ordinary zira .— 
Fut. Alumgceree, vol. ii. page 330. The zira, or cubit, is the length 
from the elbow to the extremity of the middle finger of a man’s arm. 
—Freyiag. 
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Section III. 

Of Purchase ly a Hind Man , an Agent, or Messenger. 

Sate and purchase by a blind man are lawful according 
to our three doctors ; and lie has an option when he pur¬ 
chases, but not when he sells. • Turning over and feeling 
are to him instead of sight in matters within the cog¬ 
nizance of touch, and smelling and tasting when the 
things relate to these senses respectively. Description is 
not an essential condition, according to the most authentic 
reports. When the thing sold is cloth, a description ot 
its length, breadth, and degree of excellence, are necessary 
in addition to handling; and feeling and description are 
also both required with regard to wheat. Description 
alone is sufficient with regard to fruit on the tops of trees, 
according to the most authentic reports. A blind man’s 
option is not extinguished with regard to immoveable 
estate until it is described to him; and the rule is the 
same with regard to cattle, slaves, trees, and everything 
else which cannot be sufficiently known by touch, smell, 
or taste. 

When a blind man has had these means of cognizance 
before a contract, they are equally effectual, and he lias 
no option. If a blind man, to whom a thing lias been 
described, and who has expressed his satisfaction with it, 
should recover his sight, his option does not return; and 
when a person in the enjoyment of his sight makes a 
purchase, and then becomes blind, his option is transferred 
from sight to description; but if a blind man should say 
before the description, “ I am satisfied,” his option would 
not be extinguished. 

A purchaser may appoint or employ an agent, or mes¬ 
senger, to take possession on his behalf of his purchase by 
such forms as these, “ Be my agent* in taking possession 
of the thing sold,” or, « I have appointed you to take 
possession of it, or, “ Be messenger + on my behalf in taking 



* Arab, vukeel. 


f Arab, russool. 
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possession,” or, ce I have directed or sent you to take 
possession.” If an agent so appointed should take pos- Effect of 
session after seeing the article, the purchaser has no ins pection 
power to reject it, according to Aboo Huneefa; but he hyhim ' 
would, according to the same authority, if a mere mes¬ 
senger’ had seen and then taken possession of the article. 

The two disciples, however, reject this distinction, and 
consider that the purchaser retains his option in both 
cases, and may either reject or keep the article according 
to his pleasure. 


With regard to an agent for purchase, all are agreed 
that inspection by him is like inspection by the principal 
himself, who, therefore, when he sees the article, has not 
the power to reject it; and it is likewise agreed that a 
messenger employed to purchase has not the power of 
extinguishing his employer’s option, and that inspection by 
him is not like inspection by the principal. 

When a person employs an agent or a- messenger 
before purchase to look at an article, and then purchases 
it himself, he has his option of inspection. And when an 
agent for purchase purchases a thing which his piuncipal 
had previously seen, the agent being ignorant of the fact, 
he has an option of inspection, that is, when he was not 
appointed to purchase a specific thing. But if appointed 
to purchase a specific thing which the principal had pre¬ 
viously seen, though the agent had not seen it, he would 
have no option of inspection. 


Effect of 
inspection 
by an agent 
or mes¬ 
senger em¬ 
ployed to 
purchase, 


or only to 
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CHAPTER VIII. 

OPTION OP DEFECT. 

Section I. 

Of the establishment of the Option, its effect and conditions, and 
of knowing and distinguishing defects. 


This option, like the last, is established without stipu¬ 
lation. When a person purchases a thing with a defect 
of which he had no knowledge at or previous to the sale, 
whether the defect be trivial or flagrant, provided that 
it cannot be easily l’emoved, he has an option, and may 
either retain the article at its full price or reject it; but he 
cannot retain it, and seek compensation for the detect. 
If he become acquainted with the defect before possession, 
he may cancel the sale and reject the purchased article, 
without the consent of the seller, or the intervention of 
a judge ; but after possession the contract cannot be can¬ 
celled” except by consent or a decree. When the article 
is rejected with the seller’s consent, the contract, though 
cancelled as regards him and the purchaser, is subsisting 
so far as the rights of third parties are concerned; but 
when rejected under the decree of a judge, the contract 
is cancelled as regards the parties themselves and all 

0th E«rT contract that is cancelled by restitution, and 
when the thing to be restored, after cancellation, » 
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ensured for what is opposed to it,* may be cancelled for 
any defect, whether slight or flagrant; while contracts 
which are not cancelled by restitution, and where the 
thing to be restored after cancellation is ensured for 
itself, and not for what is opposed to it, such as Muhr, 
the exchange for Khoola, and Kisas, or retaliation, can be 
cancelled only where the defect is flagrant. It should be 
observed, however, with regard to Mulir, that where 
the things of which it is composed are not such as are 
estimated by weight or measure of capacity, they may be 
rejected for a slight defect. 

When two valuators agree about the value of a thing 
in its perfect condition, and also agree that in its present 
condition it is below that value, the defect is said to be 
flagrant; but where, on the other hand, one of them 
insists that the thing is still worth what the other alleges 
to be its full value in a perfect state, though he ma intains 
its present worth to be somewhat less, the defect is said to 
be slight or trivial. 

hi otwithstanding the option for defect, there is a pre¬ 
sent though not conclusive establisliment of property in 
the purchaser, and his option descends to heirs, and is not 
restricted as to time. 

Ihe following conditions are required to the establish¬ 
ment of this option. First, the existence of the defect at 
the time of sale, or subsequently to it, but before delivery. 
Secondly, its existence with the purchaser after he has 
taken possession of the thing sold; for its existence with 
the seller alone is not sufficient to establish the right of 
return in all cases. Thirdly, ignorance on the part of the 
purchaser, at and previous to the sale, of the existence of 
the defect; for if he knew it at either time he has no 
option. Fourthly, the absence of any stipulation for 
waiving, or releasing the seller from liability for defects 
in the thing sold; for if there be any condition to that 
effect the purchaser has no option. And lastly, with 
regard to the three following defects, absconding, theft. 


* That id, the holder, iu the event of its los3, loses his right to what 
is opposed to it. 
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and incontinence of urine in bed, which are peculiar to 
slaves, understanding, and unity or sameness of state, are 
necessary conditions. 

According to Koodooree, everything that induces an 
abatement of price in the thing sold according to the 
custom of merchants, is a defect; and to determine what 
is or is not a defect in a particular case, reference is to be 
made to persons of experience, that is merchants, and 
workmen, where the thing sold is a manufactured article. 

In slaves, not only disease, and the various infirmities to 
which man is liable, but ahnost every departure from the 
ordinary state of humanity, is accounted a defect. Thus, 
to be blind, or one-eyed, or deaf, or dumb, or to squint, 
or have more or less than the usual number of fingers, 
are all defects in slaves, whether male or female. To 
have a fetid breath, or unpleasant odour from the person, 
are defects in a female hut not in a male slave, unless so 
excessive as to be evidence of internal disease. The loss 
of a tooth, and black or green teeth, are defects in both; 
but accounts differ as to yellow teeth, whether they are 
to be considered a defect or not. Being left-handed is a 
defect when it amounts to an incapacity of using the 
right hand ; but not when it is slight, and the person is 
more properly to be considered ambi dexter. So also to 
be weaksighted, or have the toes turned in, or be bow- 
legged, or wide and straddling between the feet, or to have 
the hair of the head or body partly white and partly 
black, are all defects. A colour of the hair between 
yellow and red is accounted a defect in Turkish and Indian 
women; but not in Greek and Sclavouian, for it is the 
general colour of the hair in these races. Of hair, in 
general, black is the prevailing colour, and any other may 
be a defect when it is so considered by merchants, and 
detracts from the pi-ice. 

In a female slave, any malformation of the generative 
organs is a defect. So also stoppage of the courses in 
a female who has attained the age of puberty, which, in 
this case, is considered to be seventeen years. And if a 
person should purchase a slave who has borne a child 
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while in the possession of the seller, or another party, and 
the purchaser was ignorant of the fact, he. may, on be¬ 
coming acquainted with it, return the slave, according 
to a report which is considered authentic, and has been 
adopted for the Futrca. But the mere fact of production 
is not accounted a defect in the lower animals, unless 
it have occasioned some injury. Pregnancy is also a 
defect in a female slave. So also is fornication, whether 
it be more or less; but in a male slave it is a defect only 
when excessive, so as to interfere with his service to his 
master. It is also a defect in a male slave, if he bear 
the mark of the hudd or specific punishment for that 
offence; and even to be illegitimate* is a defect in a 
female slave, but not in a male. There is this difference 
between fornication and other defects in a female slave, 
that, while the others must return or shew themselves in 
the possession of the purchaser, it is sufficient with re¬ 
gard to tins, that the slave, if of mature age, was once 
guilty of it while in the possession of the seller, and the 
repetition, of the offence in the possession of the pur¬ 
chaser is not necessary to entitle him to reject her. 

Impotence, and being an eunuch, are defects in a male In males 
slave : and if a person purchase a slave on condition of his 
being an eunuch, but find him otherwise, he cannot return 
him; though if he should purchase him on condition of 
being entire, and find him an eunuch, he has the right to 
leturn him. W inc drinking, when carried to an injurious 
excess, debt (unless paid or released), and responsibility 
incurred for an offence, are defects in slaves, whether male 
or female; but with regard to the last defect, it is to be un¬ 
derstood of an offence committed by the slave between the 
date of contract and delivery; for of offences committed pre¬ 
viously to the contract, the seller adopts the responsibility by 
the act of sale, and may, by paying the proper compensation, 
prevent the purchaser’s right to return the slave. Some 


* Legitimacy, by the Moohiunmudan law, is not confined to per¬ 
sons born in marriage, but extends to the children of female slaves 
acknowledged by their masters. See note, page 17. 
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kinds of gambling are accounted defects in a slave, as gamb¬ 
ling at draughts, chess, or the like; and if a purchased slave 
be a gambler of this description, he may be returned; but 
not so where he gambles only for nuts or melons, which is 
not usually considered a blemish. To be of any other re¬ 
ligion than the Mussulman is a defect in a slave; and if a 
slave be purchased on condition of 'being an infidel, he can ¬ 
not be returned because he proves to be a Mussulman, 
though he may be returned in the converse of the case, 
when purchased on condition of being a Mussulman but 
proving to be an infidel. So, also, when a slave is pur¬ 
chased on condition of being a Christian but proves to be a 
Mussulman, the purchaser has no option. 

Absconding, theft, and incontinence of urine in bed, arc 
not defects in a child without understanding; and the test 
of understanding in this respect is ability to feed himself 
and put on his clothes. Unity of condition is also ne¬ 
cessary to establish the purchaser’s right of rejection. 
Thus, if the defect had appeared in childhood, while the 
slave was in the seller’s possession, and should [again 
exhibit itself in the purchaser’s possession while the slavo 
is still a child, or if at both the times the slave were of 
mature age, the purchaser would have the right of return ; 
but if the slave were a child in the first instance, and the 
defect did not again exhibit itself till he had passed the age 
of childhood, the purchaser would not have the power of 
returning him. 

When a slave conceals himself, or is absent from his 
master contrary to orders, he is said to abscond ; and 
absconding, without any actual travel or journey, is a 
defect according to all our doctors. When a slave 
absconds from his master, or any person with whom he 
was on lease, or loan, or deposit, and goes out of the city, 
it is a defect by general agreement; but where he docs not 
leave the city, opinions differ ; according to what is most 
likely to be correct, it is a defect if the city be large, like 
Cairo, but not so if it be so small that neither houses nor 
inhabitants are concealed in it. Going from a village to 
the town, and vice versa, are absconding; but it is not 
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absconding where a slave leaves an usurper to go back to 
his master. If, however, he leave the usurper, and neither 
return to him nor go to his master, knowing his residence, 
and being able to go to it, it is accounted a defect. 

Theft is a defect though to an amount less than ten Theft 
dirhems ;* and there is no difference whether it be from the 
slave’s master or another person, except in the article of 
eatables, the theft of which from a master, to eat, is not 
accounted a defect; but the theft of eatables from a 
master, to sell, or from another person for any purpose, is 
a defect. Digging or breaking into a house, though 
nothing be abstracted, is a defect. 

Madness in childhood is a defect for ever; that is, if a Madness, 
slave be mad while a child, in the possession of the seller, 
and madness should again exhibit itself in the possession of 
the purchaser, whether the slave be yet a child, or be full 
grown at the time of its reappearance, he may be returned 
for the defect; but it is necessary that the madness should 
reappear in the possession of the purchaser, and continue 
for more than a day and a night, otherwise it is no 
defect. 

Marriage in a slave, male or female, is a defect, but it is Marriage, 
cured by an absolute divorce, previous to rejection by the 
purchaser: a revokablc divorce, however, is not sufficient 
for this purpose. And if a person purchase a female 
slave, and find that she is subject to repeated attacks of 
pain in the eyes, or toothache, and the complaint is not Chronic 
new, but of long standing, he may return her on account palns * 
of the defect. It would seem that the rule applies also, at 
least in the case of toothache, to a male slave; while 
w'itli regal'd to a female, even a difference of colour in the 
eyes is accounted a defect. If a person should purchase a 
female slave on condition of her being beautiful, and find 
that she is ugly, he is entitled to return her; but not so if 
the condition be that she shall be little, and he find that 
she has arrived at puberty. To eat much is a defect in a 


* This is the lowest value for which amputation of the hand can be 
inflicted. 
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female slave, but not in a male: to eat little is a defect in 
neither. 

A person purchases a female slave having a scar, which 
he does not know to be a defect, but afterwards discovers 
that it is so ; he may return her. Or, as the case is put 
more fully in another authority;* a person wishing to pur¬ 
chase a slave sees a scar upon her, but does not know that 
it is a defect: he afterwards finds that it is so, and is 
entitled to return her, because the matter is one on which 
men may reasonably doubt, and his taking her does not 
necessarily argue contentment with the defect. The 
general rule with regard to scars seems to be, that if the 
defect be manifest, not concealed from men, the pur¬ 
chaser has not the power of rejection, but if it be not a 
manifest defect, he has such power. 

f In cattle, it is a defect to eat little, though not so in 
the human race ; and to eat much, even to excess, is not a 
defect in the former. 

In an ass, it is a defect not to bray: but he cannot be 
returned for being slow in his paces, unless swiftness were 
made a condition of the purchase. 

If a cow does not give milk, and cows like her are pur¬ 
chased for their milk, she may be returned by the pur¬ 
chaser; but not so if her like are purchased for their 
flesh; and it is also a defect in a cow if she has a trick of 
seizing her udder and pressing out the milk. 

It is a defect in a cock to crow at unseasonable times, 
and he may be returned for it. And to be maimed of an 
ear is a defect in a sheep, for which it may be returned if 
it were purchased for sacrifice; and the rule is the same 
with regard to all other blemishes that prevent sacrifice. 

In horses, swellings, tumours, and excrescences about 
the feet, pasterns, and hoofs, are defects; so, also, to be 
wide between the thighs, while the feet approach closely 
together, or to be stubborn, standing still, and not willing 
to be led, or refractory, not standing under or obeying the 

* The Futawa of Kazee Khan, SIS. 

f The remainder of this section is taken from section ii. of the 
original. 
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bridle, aud to have a trick of drawing away the head from 
the halter or reins, 1 though tied upon it, or even of 
moistening the nose-bag in which provender is put with 
water flowing from the mouth, are all defects, provided, 
however, with regard to the last, that it be such as to 
diminish the price. 

Tusreea, or tying up the udder of an animal that the Tusreca. 
milk may collect in it, is not a defect which entitles a pur¬ 
chaser to return her. Nor, if a seller should blacken the 
fingers of his slave and place him at a desk, that a 
purchaser may suppose him to be a writer, or dress him so 
that he may pass for a baker, does this in either case give 
the purchaser a power of cancelling the contract.* 

If a person purchase a pair of boots, and find them too Boots 
tight for his feet, he may return them, provided he bought t0 be 
them for his own use. When purchased not expressly 
for that purpose, but generally, opinions differ as to his 
light to return them, some judges having decided for the 
right, and others against it. 

When a person purchases a polluted garment, not A polluted 
knowing it to be so, but afterwards comes to the know- sarment - 
ledge of the fact, he is not entitled to return it, according 
to the most approved decisions, if it can be washed with” 
out injury ; but if there be oil in the garment it is a 
defect, a3 the stain of oil can seldom be- entirely removed. 

If a person purchase wheat distinctly pointed out, and General 
afterwards find it to be bad, he has no right to return it on commoditi 
account of the defect. &o, also, in the case of a silver of weight 
vessel distinctly specified, which is found to be bad, pro- JS 
vided the badness be other than an adulteration of the 
metal, or a fracture of the vessel, there is no right of 
return; and generally with regard to articles estimated by 
measure of capacity or weight, badness of quality is not a 
defect of which a purchaser can avail himself. But if 
wheat be actually infested by weevils, or rotten, it may whev. 

be returned. A person purchases five hundred hufcezcyV ®>«dwith 
__ earth, 

0 These are more properly fraudulent devices than defects. 

f The hifeez is a measure of about 19 lb .—Galloway on the Law 
and Constitution of India, p. 111. 
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of wheat which is found to contain earth: if the earth 
be like that what is usual in the like quantity of wheat, 
and would not generally be considered a defect, he is neither 
entitled to return the wheat, nor to claim compensation for 
the loss ; but if the earth be not like what is usual in such 
wheat, and would generally be considered a defect, he is 
entitled to return the whole, but he cannot separate the 
earth from the wheat and keep the latter, claiming a pro¬ 
portionate abatement from the price. If, however, he 
should have actually made the separation, and have con¬ 
ducted the operation with such care that nothing has been 
lost in winnowing, so that if the wheat and earth were 
again mixed together they would still amount to the 
original measure, in that case he may insist on returning 
the w’hole; hut otherwise he is not entitled to do so, but 
he may claim compensation for the defect, that is for the 
loss on the wheat. 

The same rules aj)ply to sesame, and other grain, when 
found to contain earth. In like maimer, when oil is found 
to be mixed with black viscous mud, the purchaser cannot 
insist on returning the mud alone; but if tin or lead be 
found in musk, the purchaser is entitled to separate them, 
and return the former by itself, however small or great the 
quantity may be. Aboo Yoosuf has laid down the follow¬ 
ing general principle for this class of cases, which has 
been adopted by many learned men; viz., that whatever 
may be neglected in a small quantity, is not to be sepa¬ 
rated when the quantity is great, as earth in the above 
examples, and that whatever may not be neglected in a 
small quantity, like tin or lead in musk, the same may be 
separated when the quantity is great. 

When a quantity of pot herbs is found to contain grass 
in the inside, such as is considered to be a defect, it may 
be returned. So, also, if a person should buy a basket 
or hamper of fruit, and find grass at the bottom, or a 
heap of anything, and find moss below, he is entitled to 
return it. 

A person purchases a book, and finds enois in the 
letters, or he purchases it on condition of its being pointed 


misr/iy 


OPTION OF DEFECT. 


107 




according to syntax, and finds that there are errors in the 
pointing; these are defects for which the book may be 
returned. So, likewise, if he purchase the book, or 
Kooran, on condition of its being complete, and find some 
of the verses, or even a single verse, wanting, this also is a 
defect for which it may be returned; and it is stated in 
another place, that if a person purchase a book for his son, 
and be informed by hi3 teacher that it contains many 
errors, and the errors are in the writing, he may return it 
and reclaim the price. 

It is a defect in a house if the bolt of its lock shoot into A house, 
a wall belonging to another party, or if there be a large 
hole in the wall, or if one wall be held in partnership with 
another person, or a wall be a mass of clay or mortar, and 
such as is generally considered to be a defect. 

If a man purchase land and find a way in it used by the Land, 
public, he may reject the land; and if one should purchase 
a garden and find in it a passage or stream of water 
belonging to another person, or that it is full of ant nests, 
or cannot be watered without damming up a channel, in 
all these cases he is entitled to reject it. 


Section II. 

Of xoliat prevents , and what does not prevent , a return on 
account of defect , and for what defects compensation may, 
and for what it may not , be claimed . 

It is a general principle, that any exercise of ownership General 
by a purchaser after knowledge of a defect, annuls his 
right to reject the thing sold. Thus, if a person should 
purchase a beast of burden, find him to be wounded, and 
apPty a remedy to the wound, or ride him for any occasion 
of his own, he cannot afterwards reject him on account of 
the defect. Or if he should ride him, though only to try 
his paces, or should put on a garment to ascertain its size, 
that is an acquiescence in the defect. But riding a beast 
for the purpose of returning or watering him, or pur¬ 
chasing his provender, is not an acquiescence, unless the 
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animal be over-fatigued by reason of the roughness of the 
way or its own weakness. To place on him the provender 
of another animal would be an acquiescence. To employ 
a slave once, unless against his will, is not acquiescence 
in a defect; but to employ him twice is so. Is or would a 
slight punishment inflicted on a slave- by a purchaser, after 
discovery of a defect, prevent his rejection, unless it left 
a mark ; but if it leave a mark, the pui’chaser cannot reject 
the slave, or even seek compensation for the defect. In¬ 
habiting, or repairing, or demolishing any part of a house 
by a purchaser, after discovery of a defect, annuls his 
option. If a person should purchase a cow or an ewe, and 
after corning to the knowledge of a defect should milk 
her, and either drink the milk himself or give it to the 
animal’s young one, ‘or should send the young one to her, 
it amounts to an acquiescence in the defect; but not so if 
the young one suck its mother without the purchaser’s 
intervention. And exposing the thing purchased to sale, 
or pledging it, or letting it to hire, after discovery of 
a defect, amounts to acquiescence, and debars the pur¬ 
chaser from his right to return the article, or even to 
claim compensation for the defect. So, also, making a 
gift of it, though without delivery, after discovery of the 
defect, would bar his right of rejection. 

The acquiescence in a particular defect, implied in the 
above cases, does not debar a purchaser from his right 
of option on account of another defect which may be 
subsequently found in the thing sold. Thus, in the case 
first put, though the animal be cured of the wound by the 
remedies applied by the purchaser, it may still be rejected 
for another defect of which it has not been cured; but a 
return of the original defect does not restore the option. 
Thus, when a person purchases a female slave having 
a whiteness in one of her eyes of which he is not aware, 
takes possession of her, and then discovers the blemish, 
he is of course entitled to return her; but if he delay to 
do so until the whiteness has disappeared, and the eye 
regain its lustre, he loses his right, nor does it revive 
though the whiteness should return; but if he find another 




defect in the slave he may reject her. So also if she had 
lost a front tooth, or Jmd a blackness in one of her teeth, 
and the purchaser was not aware of the blemish when he 
took possession, but afterwards becomes acquainted with 
it, and then neglects to take advantage of it until the 
tooth grows or the blackness disappears, he loses his right 
of option entirely on account of that defect, and does 
not regain it though the new tooth should fall out or the 
blackness return; but he may reject the slave on account 
of any other defect he may find in her. 

A person purchases a cow, and having drunk of her Acts done 
milk becomes acquainted with a defect; he is prevented ^ re ^ f s - 
from returning her, but is entitled to compensation defect that 
for the defect. In like manner, one carnally enjoys a 
purchased slave, and afterwards becomes cognizant of 
a delect, but cannot reject her, though he may claim 
compensation for the defect, whether she were a virgin or 
not, unless the seller prefer to take her as she is. And 
the lesult is the same if he only kiss or touch her with 
desire; but sexual intercourse, or either of these acts, 
after knowledge of the defect, would amount to acquies¬ 
cence, and preclude alike rejection or compensation for the 
loss. Even if a stranger were to have illicit intercourse 
with the slave while in the possession of the purchaser, 
it would bar his right of rejection, though he would be 
entitled to compensation on account of the original defect, 
unless the seller were willing to take her back as she is ; 
while if the stranger’s intercourse with her had been 
under a semblance of right, when he would be subjected 
to the ikr, or prescribed ransom, even the seller’s con¬ 
sent to take her back would not enable the purchaser 
to return her on his hands.* A person purchases a piece 
of cloth, and cuts it up without sewing it; he then dis¬ 
covers a defect, and may claim compensation on account 
of it; but he is not entitled to reject the cloth, unless 
the seller be willing to take it as it is; and if the pur¬ 
chaser sell the cloth, that would cancel his right to return 


* Because the ransom is an accession. 
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it, and also bar his claim to compensation, whether he 
were cognizant of the defect or not;* while if he should 
sew the cloth, and then discover the defect, though he 
would still be entitled to compensation for the defect, not 
even the consent of the seller would enable him to return 
the cloth on his hands. + 

A person purchases a vine and eats the fruit; he then 
discovers a defect, but cannot return the vine, though the 
seller should consent; or he purchases an axe, puts it into 
the fire, and then discovers a defect, but he cannot return 
it. And even if he should purchase a piece of iron for the 
express purpose of making it into carpenters tools, place 
it in the forge, and then find a defect which renders it 
unfit for his purpose, he can only claim compensation for 
the defect, and is not entitled to reject the iron. But 
if gold were put into the fire, and a defect were then 
discovered, it might be returned. The sharpening of a 
handsaw, before the discovery of the defect, would dis¬ 
entitle the purchaser from returning it; but the sharpen¬ 
ing of a knife would not have the same effect, unless 
it were sharpened with a file, which would injure it. A 
person purchased a large stone pot or cauldron, the seller 
telling him to use it in cookery, and if there should 
appear to be any defect in it he would take it back and 
return the price; the purchaser did so, but it 'w as held, 
nevertheless, that he could not return the pot without con¬ 
sent of the seller, and was only entitled to compensation 
for the defect. 

An increase or accession to the thing purchased may 
also have the effect of preventing its return on account of 
a defect. Accessions are of two kinds, united and sepa¬ 
rated. United accessions are also ol two kinds; first, 
such as do not issue from the thing sold, as a dye super- 
added to it, or the like, and those by general agreement 
preclude its return for a defect, though the seller be 
willing to take it back; and second, such as issue from the 


* The general rule as to compensation is explained a little further on. 
f Because the sewing is an accession. 
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thing itself, as its fatness, or improvement in condition 
and beauty, and these do not 'preclude its return on 
account of a defect. If the purchaser should prefer to 
keep the thing sold, and seek compensation for the defect, 
but the seller refuse compensation, saying, “ Return me 
the thing sold, that I may return you the full price,” the 
seller is not entitled to do so according to Aboo Iluneefa 
and Aboo Yoosuf, though Moohummud differed from them 
on this point. Accessions separated from the thing sold 
are also of two kinds; the first, such as have issued from 
the thing sold, as the young of an animal, or the fruit of a 
tree, or what comes within their meaning, as irisk* or 
?'/«•,+ and these prevent the return of the thing sold for a 
defect, and also prevent cancellations for other causes; and 
the second, such as have not issued from the thing sold, as 
gain, or com, which do not preclude return on account of 
defect, nor cancellation for other causes. The mode of 
rescinding the contract is to cancel it, as to the original 
thing sold without the accession, and to surrender the 
accession gratuitously to the purchaser. All that has been 
said with regard to accessions is on the supposition that 
the accession is still in existence, and in the hands of the 
purchaser; for if the accession have perished by an act of 
Pi evidence, the original may be returned on account of 
a defect, in the same way as if the accession had never 
been; but if it perish by the act of the purchaser, it is 
optional to the seller to accept the return of the original, 
and restore the price, or to reject it ; while if the act were 
a stranger’s, though the purchaser cannot insist on return¬ 
ing the original, he is entitled to compensation for the 
defect. 

If the increase should take place before possession, and Increase 
the purchaser take possession of both original and increase befo . re l ,OB ‘ 
and then find a defect in the former, he may return it at a 
due proportion of the price, retaining the increase; and if 
he find a defect in the increase, he may return it alone at 
its proportion of the price. 


* A fme for damage, f Prescribed ransom for vitiated virginity. 
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If a person should purchase wheat with dust in it, and 
the dust is removed so as to reduce the original quantity, 
he can no more return the wheat on account of a defect; 
and the result would be the same if it "were moist, and 
should become dry while in his possession, or if the thing 
purchased were green timber and it should shrink. 

A person purchases land on which no kliiraj or tribute 
has been imposed, and finds a defect, after which the land 
is assessed; he cannot return it. But if he should pur¬ 
chase a mansion, and a claim were subsequently made to a 
channel of water flowing through it, and the claim be 
supported by evidence, this is tantamount to a defect, for 
which the purchaser may reject his purchase, unless he 
prefer to retain it at the full price; and if he have erected 
buildings upon the premises, he may remove them, but he 
is not entitled to compensation for their value. And when 
a person has purchased a piece of land and built a Afusjid •* 
upon it, or has appropriated it to a charitable, or other use 
or purpose, and afterwards discovers some defect in the 
land, he is precluded from returning it to the seller, but is 
entitled to compensation for the defect. 

When a person has purchased two slaves, or two pieces 
of cloth, or the like, by one bargain, and taking possession 
of one of them finds a defect in the other of which he has 
not taken possession, he has the option of rejecting both, or 
taking them at the full price ; but he cannot take the 
perfect one and reject that which is blemished at its pro¬ 
portion of the price. And the result would be the same if 
the defect were found in the one of which he took pos¬ 
session i he must either take^or reject them both together. 
But if he had taken possession of both in the first instance, 
and had then found a defect in one of them, he would be 
entitled to reject the defective one specially, and could not 
reject them both without the consent of the seller. It is 
only, however, when the subjects of sale can be used 
separately, like two slaves, that the purchaser can have 
the option of rejecting one of them ; for if they are 



* A mosque ; literally, a place of prostration. 
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two shoes, or two boots, or two leaves of a door, and he 
should find a defect in* one of them, he must, either return 
or keep them both together. With regard to k pair of 
bulls, it may seem that if a defect were found in one of 
them after possession, the defective one might be returned 
without his fellow; but here also our learned men have 
said that if one of them will not work without the other, 
they must be treated as if the subject of sale were single, 
and the blemished one cannot be returned alone. 

If a person should purchase a clump of trees, and be- In a clump 
fore taking possession discover that some of them are oftrees * 
blemished, he cannot reject those specially, but must take 
or reject the whole. And if the land be purchased with the 
trees, the rule is the same, though the discovery should 
not be made till after delivery; but if the trees be pur¬ 
chased without the land, nd the fact that some of them 
are blemished is not discovered till after possession has 
been taken by the purchaser, he is entitled to reject those 
that are blemished. 

If the subject of sale be one thing, and part of it is In part of a 
found to be blemished, the purchaser is not entitled to singIething ' 
return the blemished part specially, whether the discovery 
be made before or after he took possession. And if the 
subject of contract be a commodity estimated by weight 
or measure of capacity, and the quantity purchased be mea¬ 
sured or weighed in one operation, and part of it is found 
to be damaged, the purchaser is not entitled to return the 
damaged part alone, whether he discover the blemish before 
or after taking possession. Where the quantity pur¬ 
chased is contained in several vessels, and the contents of 
one vessel are found to be blemished, that vessel may be 
returned alone, according to some opinions, in the same 
way as if the articles were of two kinds, as wheat and 
barley for instance. But there seems to be an equal 
weight of authority against this distinction. It is also to 
be observed that if some of the grains appear to be in¬ 
ferior in size to the rest, and the purchaser should propose 
to pass the whole through a sieve, and reject all that falls 
below it, keeping only the remainder, he would not be 
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entitled to do so. So, also, with regard to walnuts and 
eggs, the smaller ones cannot be rejected and the rest kept. 

When a person purchases several parcels of silk, each of 
which he finds to be partially damaged, and wishes to 
separate what is good from what is damaged, and to return 
the latter specially, he is not allowed to do so; but if he 
should find the damage confined to one parcel, the whole 
of which is damaged, he may return that specially, and 
keep the remainder. So, also, if one should purchase by 
tale some clews or hanks of cotton or thread, and find in 
every one of them some damage, he is not allowed to separate 
the damaged threads and return those specially ; hut if he 
find some of the clews or hanks damaged entirely, he may 
return these, and keep those that are not damaged. 

When a third party is entitled to part of a commodity 
estimated by weight or measure of capacity, and the claim 
is made after the purchaser has taken possession, he has no 
option with regard to the remainder; but if the claim be 
made before possession by the purchaser, he is at liberty to 
reject the remainder. While if the thing purchased were a 
piece of cloth, he would be equally at liberty to reject 
the remainder, though the claim were not established till 
after he took possession. 

When a purchased article sustains an injury, whether by 
an act of Providence or otherwise, in the possession of the 
purchaser, and he afterwards becomes acquainted with a 
defect which existed in it while in the hands of the seller, 
he is entitled to compensation for the original defect; but 
is precluded from returning the article to the seller, unless 
he consent to receive it. With such consent the return 
is allowed, except in circumstances where it is prohibited 
by the right, or, as it may be termed, the policy of the 
law itself. 

Whenever recourse is had for compensation on account 
of a defect, the thing sold is first to be valued in its ori¬ 
ginal state free from the defect; it is then to be valued with 
the defect, and if the two values differ by, say a half, the 
purchaser’s recourse to the seller is for half the original 
price. 
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When a person has sold a thing after knowledge of Rule as to 
a defect, the following is the general rule for determining tion P when"a 
whether he be entitled to compensation or not. Wherever, return is 
if the thing sold were still under the power of the pur- impraetica- 
chaser, lie would have a right to return it to the seller, ble ? cts 

. . .. ill i . done after 

with or against his consent, then he has no claim to knowledge 

compensation after the sale, or other the like cause by ofadefect « 
which his power over it has terminated; and, on the 
other hand, wherever he would have no such right to 
return the thing to the seller, with or without his consent, 
if it were still under his power, he is entitled to com¬ 
pensation, notwithstanding the sale or other cause by 
which his power over it has terminated. 

A person purchases a slave, takes possession of him, and By acts 
then, without being aware of a defect, in conjunction with knowledge 6 
another, slays him. He then becomes acquainted with the of a defect, 
defect, but has no right of recourse against the seller on 
account of it. Nor if a stranger should slay the slave 
intentionally, or by accident, has the purchaser any claim 
to compensation for the defect. And though the pur¬ 
chaser were himself alone the slayer, still he would have 
no right to compensation for the defect, according to the 
Zahir Rewayut, though Aboo Yoosuf by another report 
differed from this opinion.* If, on the other hand, the 
purchaser should emancipate the slave gratuitously, or the 
slave should die a natural death, and the purchaser should 
then become acquainted with a defect, he may have 
recourse to the seller for the damage; and tudbeer and 




* When the slave is slain by a stranger, liability is incurred to his 
owner for the value of the slave, not exceeding 10,000 dir hems, which 
is the amount of the fine for blood; and the purchaser may be said to 
receive compensation for the defect, or, at least, the question of com¬ 
pensation is complicated by this liability. When the purchaser is him¬ 
self the slayer, there is nothing of this kind to prevent his recourse for 
compensation; and it seems that Aboo Yoosuf therefore thought him 
entitled. The Zahir Rewayut proceeds on the ground that there is 
responsibility in all cases of homicide, though, when a slave is slain by 
his master, it is necessarily waived, by reason of the person by and to 
whom it is due being identical. — See Hamilton's Hedaya > vol. ii. 
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isteelad are in this respect like gratuitous emancipation. 
But if the emancipation were for some consideration in 
property, or by way of Kitabut , and the purchaser should 
then become cognizant of a defect, he would have no 
claim for compensation on account of it., A person pur¬ 
chases a fish and finds it to be damaged, but the seller 
being absent he sells it, as the fish would putrify if he 
waited for his return; he cannot, however, have recourse 
to the seller for any loss on account of the damage, and 
is without remedy.* 

When a person purchases grain of any kind, or a gar¬ 
ment, and destroys the grain, or tears the garment, and 
then becomes aware that it was defective, he has no 
claim to compensation forthe defect without any difference 
of opinion. And even if he should tear the garment in 
putting it on, or eat the grain, and then become cognizant 
of a defect, still his claim to compensation is barred, accord¬ 
ing to Aboo Huneefa, whose opinion appears to be correct. 

When a person having purchased a slave, sells a share 
in him, and retains the remaining share to himself, he 
can neither reject the retained share for a blemish 
subsecpiently discovered, nor seek compensation for the 
blemish on account of the share which he has sold. 
Upon this point there is no difference of opinion. But 
is he entitled to compensation on account of the share 
that he has retained ? According to the Zahar Ilewayut, 
he is not entitled to such compensation, and the decision 
is held to be valid. If, however, one should purchase 
flour, bake part of it, and then discover that it is bitter, it 
would seem that he may return the remainder for a pro¬ 
portionable share of the price, and claim compensation on 
account of the part that has been baked. And in like man¬ 
ner with regard to grain of any kind, if the purchaser, after 
eating a portion should find it to be damaged, he may claim 
compensation for the damage in what he had eaten, and 
return the remainder for a rateable share of the price. 



* This case more properly falls under the rule in the preceding 
paragraph. 




If a person purchase eggs, melons, cucumbers, gourds. Case of 
or walnuts, and break them, not knowing them to be bad, * hll js s 
but find them to be so, he is entitled to a return of the destroyed 
full price, if, as in the case of bitter gourds, or rotten 
eggs, the thing be of no use (for not being property or be bad. 
mal, the sale itself was void); but if the article, notwith¬ 
standing its badness, be of some utility, as, for instance, 
if it can be eaten by the poor or even by cattle, his 
remedy is for a share of the price proportioned to the 
defect; and if he should eat any part of it after merely 
tasting it, he can claim nothing. If a few only of the 
things be bad, as one or two in a hundred walnuts, the 
sale is lawful; but if many of them be bad it is unlawful, 
and the purchaser may have recourse for the full price. 

With regard to ostrich eggs, which are broken and found 
to be addled, some of our learned men have said that 
compensation can be claimed only as for a defect, the shell 
being of use; and upon this point there should be no 
difference of opinion. But when an ostrich egg is broken 
and found to contain a dead bird, moderns have differed; 
some of them being of opinion that the sale is unlawful, as 
two things are purchased, one of which is carrion; while 
others have maintained, that the carrion being contained 
within the shell as its bed, there is but one thing in 
reality, and that the sale is lawful. 

A person purchases a slave, and having taken possession Case of re- 
of him sells him back to the seller, who then finds an old ^blemish 
blemish in him; according to Aboo Yoosuf (and Aboo ° 6 

lluneefa was of the same opinion), lie may return the 
slave to the purchaser.* 

A person purchases a deenar for dirhems , and after Return of 
reciprocal possession sells the deenar to another, who finds j^ s a e mo . ne y 
it to be defective, and returns it to him without any order ginal seller 
of the judge; the first purchaser may also return it to his purchaser 
seller on account of the defect. And on the same princi- on a return 
pie, when a person receives payment of a debt in dirhems, tSS 


* This and the two next cases are from pages 108 and 109 of the 
original. 
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and pays away these dirhems to a creditor* who finds them 
to be base (zooyoof )* and returns them to him without 
the order of a judge* he is entitled to return them to 
the party from whom he first received them. 

When a second purchaser who finds a defect in the 
thing purchased* but is precluded from returning it by a 
supervenient defect during his own possession* has re¬ 
course for compensation to the person from whom he 
purchased* the latter cannot go back to the original seller* 
according to Aboo Huneefa; though both his disciples 
differed from him on this point. A person purchases 
a slave, and taking possession of him* sells him to another 
in whose hands he die?* and it is then discovered that 
the slave had a defect while in the possession of the 
original seller* whereupon the second purchaser has re¬ 
course to the first purchaser for compensation* on account 
of this defect; in such circumstances* the first purchaser has 
no right of recourse against the original seller* because the 
second sale is not cancelled by the mere recourse for com¬ 
pensation* and its subsistence is a bar to the first pur¬ 
chaser proceeding against the original seller. If a per¬ 
son should sell a thing which is returned for any cause 
that induces a complete cancellation of the sale* and he 
then discovers a defect which existed in the thing when it 
was in the possession of the seller to himself* he may 
return it to such seller. 

Section III. 

Of Suits regarding Defects and the Production of Evidence. 

Defects arc of two kinds, manifest and latent. The 
former are such as the judge can ascertain by mere in¬ 
spection* as sores* blindness* superfluous fingers, and the 
like. The latter are such as cannot be ascertained, by 
mere inspection. Manifest defects arc either old, as super¬ 
fluous fingers* and the like; or new* which again are 
divided into three classes* according to the probability of 
their occurrence in the period between the sale and the 
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time of litigation; the fir&t class being such as could not 
have happened within that period, as the marks of small¬ 
pox for instance; the second, such as might have occurred 
within that period, as wounds; and the third, such as could 
not have occurred previous to the sale. Latent defects are 
also of two kinds; such as may be known from existing 
marks or indications, as womanhood (opposed to virginity,) 
pregnancy, and disease in a part of the female person of 
which a man*cannot take personal cognizance; and such 
cannot be known by existing marks, as theft, absconding, 
and madness. 

If a suit should relate to a manifest defect which the 
judge can ascertain by inspection, he is to make the re¬ 
quisite inspection, and if he should find the defect existing, 
he is to hear the suit, but not otherwise. If it should 
further appear that the defect is either an old one, or a 
new one that could not have happened since the date of 
the suit, the purchaser has the right of rejecting the thing 
sold; because the actual existence of the defect is esta^ 
Wished by inspection, and it may be inferred with cer¬ 
tainty that it must have existed at the time that the 
subject of sale was in the hands of the seller. It may, 
however, be objected by the seller, that the purchaser has 
lost his right by acquiescence in the defect, or some other 
cause, and in such case the word and oath of the pur¬ 
chaser are to be preferred. With regard to his oath, all 
reports agree that the seller is entitled to demand it, but 
according to most of our learned men, the judge should 
not require it unless on the demand of the seller. The 
form of administering the oath which is adopted by most 
judges,^ and is accounted proper and valid, is as follows: 
“ LyGod, your right to reject for the defect has not been 
lost for the reason alleged, neither expressly nor by im¬ 
plication.” If it should appear that the defect might have 
occurred since the date of the sale, and also might have 
occurred previously to it, or the case should present any 
difficulty, the judge is to ask the seller if the defect 
existed in the property when it was in his hands; and if he 
should answer in the affirmative, the purchaser is entitled to 
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reject the article, unless the seller allege an extinction of 
his right to do so, and the allegation is established either 
by the purchaser’s refusal to take the oath, or by evidence. 
If, however, the reply of the seller should be in the 
negative, his word and oath are to be preferred, unless the 
purchaser can produce evidence to the existence of the 
defect in the hands of the seller. The approved form of 
administering the oath in this case is as follows: “ By 
God, he has not the right of rejection against you on 
account of this defect which he claims.” When it appears 
that the defect is one which cannot be supposed to have 
happened previous to the sale, the judge is not to decree 
for a return against the seller. 



Suit re- When the suit has relation to a defect, which, though 
latentdefect latent, is indicated by marks still existing on the person, 
by d «isting anc * are suc ^ as ma y ascertained by a man, the 
marks. judge is to make inspection in person, if he have any 
knowledge of diseases; otherwise he is to inquire of 
persons acquainted with such matters, and to rely upon 
the statement of one or two such persons, being re¬ 
spectable (one is sufficient, but it would be more cautious 
to have two), and upon the information thus obtained, the 
present existence of the defect may be established so as 
to justify the hearing of the cause. The judge is then, 
according to what appear to be the best authorities, to 
consider if the defect be one that might have occurred 
since the date of the sale, according to the information of 
the one or two respectable persons to whom the matter 
may have been referred, and if it appear to be of that 
description, or if they should have found it difficult to 
come to a decided opinion on the point, and have differed re¬ 
specting it, in none of these cases is he to pronounce for the 
rejection of the thing sold by the purchaser, but he should 
put the seller on his oath. If the defect be one that could 
not have occurred within that period, and its existence is 
established by the statement of only one person, the judge 
is in that case also to follow the same course, and to put 
the seller upon his oath, while if the existence of the 
disease be established by the statement of two persons, 
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tlie judge may at once decree in favour of tlie purchaser’s 
right of rejection. If the defect be one which women 
only can speak to, as pregnancy, or the like, the judge is 
to submit it to the inspection of one or two respectable 
women (one would suffice, but two would be more 
cautious), and if the person or persons referred to should 
say that the woman in question is pregnant, the existence 
of the defect is sufficiently established for entertaining the 
suit. Then, if the same person or persons should say that 
the pregnancy has occurred since the sale, the judge is not 
to decree against the seller, but to put him on his oath; 
when if he should refuse to swear, decree is to be given 
against him for rejection. And though the person or 
persons referred to should state that the pregnancy existed 
while the woman who is the subject of sale was still in the 
possession of the seller, yet if the statement be made after 
possession by the purchaser, the same course is to be 
followed, and the seller put on his oath. And even though 
the statement should be made before possession by the 
purchaser, the judge is not to pronounce for immediate 
rejection on the statement of only one person. Whether 
he should do so on the statement of two persons, is liable 
to some doubt, but the weight of authority is against his 
relying on their statement, and in favour of his first- 
referring the matter to the oath of the seller in this case 
also. 

When the defect complained of is latent, and cannot he Suit re- 
ascertained from existing marks on the person, as abscond- J'jj.j,”'? _ 
ing, madness, theft, and incontinence of urine in bed, its ^ ects tl,at 
present existence is first to be determined, and this is to dLVted by 
be done by tlie judge inquiring of the seller as to the exis j in 5 
tact. .But it is a necessary preliminary that the purchaser’s 
complaint be properly laid Thus, he must not only allege 
that the defects charged existed while the thing or person 
purchased was in the possession of the seller, but that they 
also exist now that the thing or person is in his own pos¬ 
session. In the case of madness, this is sufficient. But 
with regard to the other defects mentioned, he must fur¬ 
ther allege a continuance of the same state or condition. 
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that is, he must allege that the person was a minor at the 
time of their occurrence while he was in the possession of 
the seller, and also at the time of their occurrence when he 
was in his own hands, or that he was major at both the 
times; for if he were minor at one time and major at the 
other, the suit could not be sustained. The suit being 
properly laid, the seller is to be asked, as already men¬ 
tioned, whether he admits the present existence of the 
defect or denies it. If he deny it, he cannot be called 
upon further to answer till the purchaser has proved the 
fact, that is, for instance, if the defect complained of be 
absconding—that the slave absconded from him. If the 
seller admit the present existence of the defect, that is, in 
the instance put, that the .slave has absconded from the pur¬ 
chaser, he may then be interrogated as to the existence of 
the defect with himself, and, if he admit the fact, the 
slave is returned on his hands, according to the complaint 
of the purchaser; but if he deny it, the purchaser is then 
to be called upon for evidence, that the slave had ab¬ 
sconded when in the seller’s possession. If he prove it, 
the slave is returned to the seller; and if the purchaser 
is unable to produce evidence, the seller is put upon his 
oath. In like manner, where the purchaser has proved 
the present existence of the defect, an oath is to be ad¬ 
ministered to the seller in these terms: “ By God, the 
slave never absconded while in your possession.” When 
the seller neither admits the present existence of the 
defect, nor is the purchaser able to prove it, there is a 
diff erence of opinion between the Imam and his disciples, 
as to the seller’s liability to be put upon his oath; the 
former thinking that he is not liable, but both the latter 
considering that he is. The purchaser is not to be sworn 
as to his acquiescence in the defect, according to Aboo 
Huneefa and Moohummud, without the demand of the 
seller. When called for by the seller, the form of oath 
which has been adopted by most judges, and is accounted 
valid, is as follows: “ By God, your right to reject has 
not been lost for the cause alleged by the sellci*, neither 
expressly nor by implication.” 
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Disputes may occur relative to defects or blemishes in Miscella . 
things sold which it would not be easy to bring within any “ecus cases, 
of the preceding rules; and a few of the cases reported 
in the law books may be adduced in this place, if only 
to illustrate the procedure of Moohummudan courts of 
justice in matters of this kind. The following case is Disputes 
given by Moohummud in the Amlaa, or Opinions:—When as t0 l '! e 
a person purchases two slaves for a thousand dirhems in valuesof° 
one bargain, and after taking possession of them both, oneofwhom 
finds one of them to be blemished, but the seller and he is blemished, 
differ as to the respective values of the slaves on the day 
of sale, he alleging that the value of the blemished slave 
was double that of the other, while the seller maintains the 
reverse; in these circumstances, no respect is to be had to 
the assertion of either, but the judge is to take into con¬ 
sideration the value of both the slaves on the day of liti¬ 
gation, and if they be then equal in value, he is to cause 
the blemished slave to be returned for half the original 
price; not, however, until he has put each of the parties 
on his oath as to the allegation of his adversary. If both 
the parties should adduce evidence each to his own alle¬ 
gation, it is to be received as to the excess insisted on by 
him over the amount stated by the other, and in that case 
the rejected slave would, according to the witnesses of the 
purchaser, be valued at the same sum as the other slave 
would be valued at according to the witnesses of the 
seller, and the result be the same, the purchaser having to 
make his rejection at half the price, or five hundred 
dirhems. And if one of the slaves should die, and a 
blemish be found in the survivor, and the parties should 
dispute about the respective values of the slaves, neither 
party being able to adduce evidence, the word of the 
seller is to be preferred as to the value of the dead slave, 
and the value ot the survivor to be taken as it may be on 
the day of litigation. If both parties offer evidence as to 
the value of the dead slave, the evidence of the seller is 
also to be preferred, while if they both offer evidence as to 
the value of the survivor, preference is to be given to that 
of the purchaser. 


MINfSr^ 



of sale. 


As to some 
use. made 
by the pur¬ 
chaser of 
the subject 
of sale. 


As to the 
identity of 
an existing 
blemish 
with one 
previously 
admitted. 


As to iden¬ 
tity of the 
subject of 
sale. 


124 THE MOOHUMMUDAN LAW OF SALE. 

A person sold a slave to another* wlio took possession of 
him* and then charged him with a blemish* saying* “ I 
purchased him to day* and such a blemish could not happen 
in one day ;” the seller, however* alleged that he had sold 
him a month ago* and that such a blemish might happen in 
that time; preference was given to the word of the seller. 
A person purchased a beast* and wishing to return him on 
account of a defect* the seller said* “ You rode him on 
some occasion of your own after you were aware of the 
defect;” when the purchaser replied* “ Nay* but I rode 
him only to return him to you;” the purchaser’s word was 
preferred; and if the seller should say* “lou rode him for 
watering without any necessity*” it is also proper that the 
word of the purchaser should be received. 

A person sold a slave girl to another* and said* “ I sold 
her with a scar on such a place ;” the purchaser afterwards 
brought her back* having a scar on the place indicated* and 
wished to return her* but the seller said* “ This is not the 
scar which I acknowledged — you have already released 
me from that* and this is a new one that has occurred in 
your hands ;” the purchaser’s word was preferred. But if 
the seller had said* “ I sold her with a blemish,” and the 
purchaser should bring her back having a blemish* and the 
seller should then say* “ Tliis is not the blemish that she 
had, which was so and so*” his word is to be preferred. 
While* if he had said, I sold her with a blemish on her 
head*” and the purchaser should bring her back, intending 
to return her on account of a blemish on her head* the 
word of the purchaser would be preferred as to that being 
the identical blemish* if the seller should deny it. The 
inference to be drawn from these and other similar cases 
(says the author) is* that when the seller has indicated a 
particular place as the site of the blemish* the purchaser’s 
word is to be received; but when no particular place is 
indicated* the blemish being stated generally* preference is 
given to the word of tho seller. 

A person purchased a servant and took possession* but 
afterwards brought him back to return him on account of a 
defect* when the seller said* i( This is not my servant*” 
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bis agents. 


and the purchaser replied, “ It is your' servant whom I 
purchased;” the word of the seller, with his oath, was 
preferred. 

When the Imam,* or his agent, sells booty that has Defects in 
been secured, and the purchaser finds a defect in it, he is by°the S ° ld 
not immediately to return it; but the Imam should ap- 0l * 
point some person to contest the matter with him. Such 
person cannot acknowledge the defect, nor is he liable to 
be put on oath if he deny it, his duty being merely to 
adduce evidence; and if he should acknowledge the defect 
he ought to be dismissed. If the defect be established, 
and the thing returned on account of it, it is to be re¬ 
stored to the general mass of the booty, when the case 
occurs before partition ; and if it does not occur till after 


partition, the thing is to be sold on account of its price, 
and the difference, if any, to be made good by or to the 
Beit ool maly or general treasury. 

When a Mookatib purchases his father or sou, lie is A Mookatib 
not entitled to reject him, or seek compensation for a 
defect ; but if the Mookatib prove unable to pay his own reject his 
ransom after becoming acquainted with the defect, his ormoth™’ 
master may reject, the Mookatib giving him authority for for del ' ects * 
that purpose. If the master should sell the Mookatib on 
account of his inability, or he should die, the master may 
make the return on his own authority, while if the Mooka¬ 
tib should release the defect before he became unable to 
complete his ransom, the master would have no right 
to reject; and if the master should grant a release before 
the Mookatib's inability became evident, the release would 
be lawful. The law is the same in the case of a Mooka¬ 
tib' s purchase of his mother. If he should purchase his Other rela- 
brother or sister, or paternal uncle; these relatives also, tivfcs - 
according to Aboo Yoosuf and Moohummud, come within 
the operation of the contract of Kitubut, and the rides ap¬ 
plicable to the purchase of a father or son, while Aboo 
Iluneefa considered that these relatives do not fall within 
the operation of the Kitabut, , and may therefore be rc- 


* The leader or chief of the Moohummudans. 
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turned by the Mookatib, on account of defects. If a 
Mooliatib should purchase his Oom-i-wulud , and his son 
be with hei*, he has no power to return Her on account of 
a defect,; but he may seek compensation for it* and this 
is his exclusive right, so that he alone can give a release 
for it before he becomes unable to complete his ransom; 
and a release granted by his master would not be valid. 
Though the Oom-i-wulud should be without her child, still 
the Mooliatib has no right to reject her, according to 
Aboo Yoosuf and Moohummud, though in the opinion of 
Aboo Huneefa he would in that case have the power to 
do so. 

When a person purchases a slave from his Mookatib , 
he is not entitled to return him on account of a defect, nor 
can lie litigate the matter with the vendor to the Mooka¬ 
tib. If a Mookatib or a freeman should purchase a 
slave, and enter into an agreement of Kitabut with him, he 
can neither reject him for a defect, nor seek compensation 
on account of it. 

A person sells a thing to another, and before receiving 
the price makes a present of it to the purchaser'; the 
latter is barred from returning the tiling on account of a 
defect; but if the price be first received and then pre¬ 
sented to the purchaser, he may reject bn account of a 
defect. • 



Section IV. 

Of a Release from Defects , and; security for them . 

A release of defects, or exemption from responsibility 
on account of them, is lawful in a sale of animals or other 
property, and all defects are included in the release, 
whether known or unknown to the seller, whether de¬ 
murred to or not demurred to by the purchaser, and 
whether the kind of defect has or has not been specified 
or pointed out. According to Aboo Huneefa and Aboo 
Yoosuf, the release extends to defects existing at the 
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time of sale, and also to such as may happen up to the 
time of delivery; but, according to Moohummud, it is 
limited to the former. A condition that the seller shall 
be “ free from every defect in it,” that is, the subject 
of sale, does not comprehend defects supervenient to the 
time of sale, according to all their opinions ; and a con¬ 
dition that he shall be free “ from all defects in it, and that 
may happen,” would vitiate the sale. 

A release from all defects comprehends diseases as well 
as blemishes ; but disease implies sickness, and an exemp¬ 
tion on account of diseases does not extend to a cautery on 
the skin, or superfluous fingers, or the scar of an old 
wound. A release from all ghaillut (misfortune) means 
theft, absconding and wickedness; and in an exemption on 
account of black teeth, red and yellow are included. If 
a slave be sold with an exemption on account of all sores, 
it comprehends contusions as well as the scars of wounds 
already healed, but not a cautery, to which the term sore 
is inapplicable. In like manner, exemption on account 
of fractures on the head does not include open wounds on 
the head, which are not fractures. A man said to another, 
« you are x’eleased from every right I have against you ; ” 
the words were held to extend to defects, but not to every 
possible contingency. 

If the purchaser of a slave say to the seller, “ I have 
released you from every defect in liis eye,” this is 
no release if the slave be found blind of an eye. So, 
also, a release from every defect in his hand does not 
exempt the seller if the slave be found to have lost a 
hand; but the loss of one or two fingers would be within 
the terms of the exemption. The loss of two fingers is two 
defects, and would not be included in a release from a 
single defect; but if all the fingers with half the hand 
were cut off, it would be considered but one defect. 

A stipulation to be exempt from responsibility, on 
account of all defects, is not an admission that there are 
defects ; contrary to the case of a stipulation for release 
from a single defect, or from two defects, which would be 
an admission. 
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by a third ^ person purchases a slave from another, and a third 
party: how party becomes security for his defects; a blemish is sub- 
construed. se q uen tly found, and the slave is returned to the seller, 
but the surety is not liable, according to the analogy of a 
saying of A boo Huneefa, that this is a security for the 
fulfilment of a bargain.* According to Aboo Yoosuf, 
however, it is a security for defects, being like the secu¬ 
rity against all contingencies, which is restricted by cus¬ 
tom to the establishment of a right.*f And, in like man¬ 
ner, if the person should become surety for the theft or 
emancipation of the slave, and he should prove to be free 
or stolen, the surety would be liable. So, also, if one 
should become surety for blindness or madness, and either 
of these should be found in the slave, recourse may be 
had against the surety for the price; and if the slave 
should die in the hands of the purchaser before his return 
to the seller, and a decree should be passed against the 
latter for compensation on account of the defect, the pur¬ 
chaser might also in that case have recourse against the 
surety for the amount. A person purchases a slave, and 
another becomes security for such a share of the price as 
may correspond to any defect that may be found in him ; in 
such case, in the opinion of Aboo Huneefa, as well as 
Aboo Yoosuf, the undertaking would be lawful, and in 
the event of the defect exhibiting itself, and the subject 
of sale being rejected in consequence, the purchaser 
might have recourse against the surety for a correspond¬ 
ing part of the price, in the same way as against the seller 
himself. 


Section Y. 

Of compounding Defects . 

Composition 'W’hen a person has purchased a slave for a thousand 
tor defects is la ^ 

lawful. dirhems , and after taking possession of him and jpaymg 


* Such a security is null. See Hamilton's Iledaya, vol. ii. p. 596. 
f Ibid. p. 597. 
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'Sown the price* discovers that he is defective* and the 
seller denies that he sold him with the defect* but subse¬ 
quently compounds for a certain amount of dirhems , to be 
returned either immediately or at a future date* the 
transaction according to Mooliummud is quite lawful; 
and though the consideration agreed upon were a deenar * 
the composition would still be lawful if the deenar were 
paid down before the separation of the parties; but if 
they should separate before payment of the deenar * the 
composition would be void.* A composition after a resale but not 
and receipt of the price by the purchaser would not be 
lawful* though the composition were for a sum in dirhems, chaser. 

But if the slave should die in the hands of the second pur¬ 
chaser* and the latter come back to the first purchaser for 
compensation on account of a defect* and he should then 
compound with the original seller* though the composition 
would be void according to Aboo Huneefa* it would be 
lawful in the opinion of both his disciples. 

A purchaser complained of a defect in the eye of a Miscella. 
female slave, and the seller compounded for the eye, the neouscases ' 
composition was held to be lawful* though there was no 
mention of the particular defect; mention of its position 
being considered equivalent to a specification of the defect 
itself. 

The purchaser of a piece of cloth having given it to a 
fuller to be cleaned finds it to be torn* and not knowing 
whether the rent was made by the fuller, or whether it 
existed in the cloth while in the possession of the seller* 
enters into a composition to keep the cloth and receive a 
dirhem from each of the seller and fuller; such a trans¬ 
action is lawful; and it would be so also, if the terms of 
the composition were that the seller should take back the 
cloth* receiving a dirhem from each of the purchaser and 
fuller. The purchaser of a slave girl finding her to be 
defective, compounds with the seller on the terms that the 
latter shall return a portion of the price and the purchaser 




* For the reasons of the distinction between the cases, the reader is 
referred to Book ii. chapter iii. section 3, 
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keep the slave • such a composition is lawful 5 but it would 
not be lawful if the terms were that the purchaser should 
return the slave with a sum in money to the seller; though, 
if the price had been paid in full, the purchaser might sell 
back the slave for less than he originally paid for her. And 
where the purchaser of a piece of cloth had cut it up for a 
humees or shirt, but before sewing it found a defect in the 
cloth which the seller acknowledged had existed when it 
was in his possession, and the parties then agreed that the 
seller should take back the cloth and the purchaser abate 
two dirhems in the return of the price, this was held to be 
lawful; the sum retained by the seller being opposed to 
the loss sustained by the act of the purchase!’. 

The removal of a defect annuls a composition made on 
account of it, and the purchaser must restore to the seller 
what he received in exchange for it, or any abatement that 
may have been made from the price on its account; but if 
the removal of the defect does not take place till after the 
thing sold has passed from the property of the purchaser, 
he is not bound to make restitution. And if after a pur¬ 
chase the parties should agree that the seller shall be 
released from all responsibility on account of defects on 
payment of a dirhem , the composition is good, though no 
defect be found; but if the seller should say, “ I have 
bought the defects from you,” it would not be lawful. 

A purchaser alleges a defect in a slave girl, which the 
seller denies; they enter into a composition notwithstand¬ 
ing, that, for a consideration in property, the purchaser is 
to release the seller from all responsibility on account of 
this defect; it subsequently appears that there was no such 
defect, or that if there was it had been cured; in such cir¬ 
cumstances, the seller is entitled to get back from the pur¬ 
chaser what he paid in exchange for the composition. So, 
also, if a purchaser should complain of a whiteness in the 
eye of a slave girl, and the seller compound for it by 
abating a dirhem from the price, but the whiteness subse- 
qxiently disappears, and the eye regains its lustre, the pur¬ 
chaser must restore the dirhem to the seller. Anu in like 
manner, if the purchaser of a slave girl should find that 
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sne is married, and wishing to reject her, the seller enters 
into a composition with him for a sum in dirhems , but the 
husband of the slave subsequently divorces her, the pur¬ 
chaser must restore the dirhems to the seller. 

A person purchases an ass, and finding an old defect in 
him, wishes to return him to the seller, but they agree 
upon a composition for one deenar; the purchaser subse¬ 
quently finds another defect, and is entitled to return the 
ass on account of it, returning with him the deenar which 
he had already received. 


Section VI. 


Of Defects in Sales hj and to Executors or Agents . 

When an executor sells the property of his testator, the 
obligations of the contract are binding upon him per¬ 
sonally, and the thing sold may be returned on his hands 
for a defect. And if a person should purchase a slave 
for a thousand dirhems , and take possession of him, but 
die before paying the price, leaving debt beside to the 
amount of another thousand, and no other property than 
the slave, and if in these circumstances the executor 
should discover a defect in the slave, and return him on 
account of it to the seller without the decree of a judge, 
that would be no dissolution of the sale so far as the credi¬ 
tor is concerned, and the executor must take five hundred 
dirhems from the seller and pay them to the creditor on 
account of his debt. The result would be the same if 
the executor should agree to a dissolution of the sale 
without any defect. If the seller should refuse to take 
back the slave, and' the matter were brought into liti¬ 
gation before the judge, it would be his duty, when made 
aware of the debt to the other creditor, to sell the slave 
instead of returning liim to the seller, and to divide his 
price between the seller and the creditor; and the seller 
would not be responsible for any loss on account of the 
defect, neither before the sale by the judge nor after it. If 
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the judge should not be acquainted with the debt due to 
the other creditor, and the matter were litigated before him 
by the executor and seller as a question of defect, he 
should return the slave to the seller on account of the 
defect, and annul liis right to the price from the deceased. 
If after this the creditor should adduce evidence of his 
debt, the seller would then be put on his option to keep 
the restored slave and account to the creditor for half the 
price, which would be tantamount to an equal division of 
the price between them, or surrender the slave to the 
judge to be sold, and the proceeds to be divided among 
them according to their respective claims. 

When an agent for sale has sold an article and is 
involved in litigation on account of a defect in it, if he 
should, take back the thing sold without the decree of a 
judge, he is bound personally, and not his principal, and 
the thing sold becomes the agent’s property; nor is he 
entitled to contest the matter with his principal; and if he 
should do so, and adduce evidence of the existence of the 
defect while the thing sold was in the hands of his prin¬ 
cipal, his evidence would not be received. But if the 
return of the thing sold were under the decree of a judge 
upon evidence, it would be obligatory on the principal, 
whether the defect were old or recent. If the decree 
wex*e on the agent’s, refusal to take an oath, the effect 
would be the same ; but if the decree were on the agent’s 
acknowledgment, and the defect were one the like of 
which does not happen within such a time, the return 
would be obligatory on the principal; while if the defect 
were not of that character, the return would be to the 
agent, who might, however, litigate the matter with his 
principal; and if he could adduce evidence that the defect 
existed while the thing sold was in his possession, he 
would be ultimately able to throw it back on his prin¬ 
cipal’s hands. He would also have the benefit of his 
principal’s oath if he had no evidence, and be entitled to 
throw the thing on his bands if he refused to swear. 

To reject on account of a defect belongs to the agent, 
and rejection is also to be made to him while he lives 
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and is of sound understanding, and a person liable for liis 
engagements; but if he be not a person of this descrip¬ 
tion, as for instance, if he be an inhibited slave, or an 
inhibited youth,* rejection should be made to the principal 
himself; and though the agent were of the class referred 
to, yet if he should happen to die, restitution ought also 
to be made to the principal. 

An agent for purchase, who has purchased a slave girl Agent for 
for his principal, but has not delivered her over before he. purch ^ 
discovers a defect, may return her to the purchaser 
whether his principal be present or absent; but if he 
have made delivery of her to the principal, he has no 
longer any power to return her' without the principal’s 
order. If the seller should insist in the former case that 
the principal had acquiesced in the defect (the principal 
being abroad at the time of dispute), and should demand 
the oath of the agent or his principal, he would not be 
entitled to have it according to us. If the agent should, 
without his oath being called for, return the slave girl to 
the seller, and the principal should then appear and declare 
his acquiescence, with a view to get back the slave from the 
hands of the seller, he would be entitled to reclaim her. 

If the seller should adduce evidence of the principal’s 
acquiescence, his evidence would be received; and the 
agents acknowledgment of the principal’s acquiescence 
w r ould also be valid, and preclude further litigation on his 
part. While an acknowledgment by the agent of a 
release by his principal of the defect, would be credited 
only as against himself, and would bind him with the 
thing sold, unless the principal were content to take it, or 
evidence were adduced of his acquiescence. If we put an Agentfor 
agent appointed to dispute the defect in place of the agent litigatioa * 
for purchase, and the seller were to insist that the pur¬ 
chaser himself had acquiesced in the defect, the aoent 
would not be entitled to return the tiling sold before pro- 
ducing his principal to be put on oath. 

* A youth under puberty; who may, however, when he understands 
purchase and sale, be appointed an agent for either.” — Hamilton's 
Hedaya, vol. iii. page 5. 
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When an agent for purchase has purchased and made 
delivery to his principal, and the latter finds a defect in 
the thing bought, he is to return it to the agent, who 
will then return it to the seller. If the agent himself 
should find a defect in the thing sold before taking pos¬ 
session, he may lawfully release the seller on account of it, 
and his release is binding on his principal; but if the 
release were after possession, it would be binding on the 
agent alone, and not on his principal. 

A purchaser from an agent makes the return to him of 
a thing on account of defect, though the price had actually 
reached the principal. 

When an agent purchases a slave for the purchase of 
which he was expressly appointed, and discovers a defect 
before taking possession, "he is entitled to reject the slave, 
whether the defect be trivial or flagrant. He may also 
acquiesce in the defect if it be of the former description, 
so as to bind his principal; but if it be flagrant, the sale is 
binding on himself only, on a favourable construction of 
the law, unless the principal be willing to take the slave. 
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CHAPTER IX. 

OF LAWFUL AND UNLAWFUL SALES. 

Section I. 

Of the Sale of Obligations for Obligations ,* and the Sale of 
Prices and Annulments of the Contract by Separation of 
Parties before Possession . 

Tiie sale of an obligation for an obligation is lawful* 
when possession, either actual or implied, of both the 
articles exchanged is taken at the meeting before the sepa¬ 
ration of the parties, or when actual possession of one of the 
things has been taken and implied possession of the other. 
And it makes no difference whether the contract be a 
surf' f or not. Thus first as to actual possession of both 
the things exchanged, and when the transaction is a surf. 
If a person should buy a dcenar for ten dirhems y and 
neither of them is at first produced,J but both are subse¬ 
quently paid down in cash at the meeting before the 
separation of the parties, the sale is lawful. So, also, 
when it is not a surf as if one should purchase fooloos y or 


* Arab. Dcyn. See ante , note on page 7. 
f Explained page 7. 

+ Arab, bu huzrut-i-hima , literally, in the presence of both . This 
qualification is necessary to prevent the things exchanged from being 
determinate. The contract may be supposed to take place at the com¬ 
mencement of the meeting, when it is duly constituted and lawful in 
all respects, though the things exchanged are then undeterminate; 
but, to preserve it in its state of validity, possession before the parties 
separate is necessary, for the contract which was at first valid will be¬ 
come void by their separating without possession. 
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grain of any kind, for dirhems , and neither of the things is 
produced, but both are subsequently paid, down or de¬ 
livered at the meeting before the parties separate, the sale 
would be lawful. Next as to implied possession of both 
the things exchanged, and when the transaction is a surf. 
If ten dirhems and one deenar be reciprocally due by and to 
two persons, and each of them should buy his debt from 
the other in exchange for what is due to himself; or when 
the transaction is not a surf, as if the debt due to one he 
fooloos or grain of any kind, and the debt due by him to 
the other be dirhems, and each of them should buy the 
debt due by bim in exchange for that which is due to him 
by his fellow, and the parties should then separate; here, 
also, the sale would be. lawful. Again, as to actual pos¬ 
session of one of the things exchanged, and implied 
possession of the other. If a person by whom a debt of 
ten dirhems is owing to another, should purchase his debt 
of ten dirhems for a deenar , which he pays down, and the 
parties should then separate from the meeting, such a 
contract would be lawful. So, also, if a person being 
indebted to another in a certain quantity of wheat, should 
purchase the wheat for dirhems, which he pays down at the 
meeting, the sale would in like manner be lawful. 

When possession of only one of the things exchanged 
is taken before the separation of the parties, it is only 
when the possession is actual, and the transaction is not a 
surf, that tho sale is lawful. Thus, if a person should 
purchase a deenar for ten dirhems (when the transaction 
would be a surf), and should take possession of the deenar 
without delivering the dirhems, or vice versa, and the parties 
should then separate, the sale would be void; but if h e 
should purchase fooloos or grain of any kind for dirhems 
(when the transaction would not be a surf), and the 
parties should separate after actual possession is taken of 
one of the subjects exchanged, the sale would be lawful. 
If, on the other hand, only implied possession were taken 
of one of the things exchanged, the sale would he un¬ 
lawful, whether it were a surf or not. As if one indebted 
to another for a deenar should purchase the debt for ten 
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dirhems (when the transaction would be a surf), and the 
parties should separate before possession were taken of the 
ten dirhems, the sale would be void. So* also, when a 
person is indebted in fooloos or any kind of grain, and 
buys the debt of his creditor for a sum in dirhems, but. the 
parties separate before the payment of the dirhems, the sale 
is in like manner void. These rules are quoted from the 
Zukhcera , and the author adds that they are worthy of 
remembrance, though very generally forgotten by man¬ 
kind. 

When a person purchases a thousand dirhems for a Sale of " 
hundred deenars, and pays down the deenars without re- 
ceiving payment of the dirhems, but happening to be in- and deenars. 
debted to the seller of the dirhems in a thousand dirhems 
on a previous transaction, the latter says to him, “ I will A previous 
make the thousand dirhems which you already owe me set°off 
this thousand that I now owe you on the present surf,” 
and the other party is content, such a transaction would debt due 
be lawful on a favourable construction of the law. But a on a s l ir / 
balancing of accounts by a purchase subsequent to the set off in a 
surf, as if one should purchase dirhems with a deenar, and bargam lent 
pay down the deenar, but should not receive payment 
of the dirhems until some time after when he purchases 
a piece of cloth from the seller of the dirhems, and the 
latter says to him, “ I will make the dirhems which you 
now owe me the dirhems which are due to you on the surf 
sale,” and the parties are mutually content, such a trans¬ 
action, according to the best and most approved authori¬ 
ties, would not be lawful. 

When one specific fuls is sold for two fooloos also Fooloos for 
specific, the sale is lawful, by reason of the specification f° olo ° 8 ' 
of both the things exchanged ; so that if one of them 
should perish before possession, the contract would be 
void; and if one of the parties should desire to substitute 
a similar in the place of the perished article, it would 
not be in his power to do so. But if a person should sell 
one fuls undetermined for two fooloos , also undetermined, 
the sale would not be lawful, though reciprocal possession 
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should take place at the meeting, and if one specific fuls 
were sold for two undeterminate fooloos, or vice versa, it 
would only be in case the fooloos left undeterminate should 
be taken possession of at the meeting, that the sale would 
be lawful. 

When parties interchange fooloos for dirhems, with the 
stipulation of an option to each, and take possession mu¬ 
tually before they separate, the sale is void but where 
the option is reserved to only one of the parties, though 
Aboo Huneefa still considered the sale to be void, both 
his disciples were of opinion that it would be lav fill. 
And, in like manner, a sale of fooloos for fooloos, with 
a right of option to both parties would be invalid, though 
mutual possession were taken before separation; but 
where the option is reserved to only one of them, the sale 
is valid according to the disciples, though otherwise in the 
opinion of their master. And if a person should sell a 
specific fuls for two fooloos also specific, with a condition 
of option, the sale would be lawful. When fooloos have 
ceased to be current, and a person makes a purchase with 
them in a place where they are not readily received, it 
is only when the fooloos are specific, that the sale is 
lawful; for if they be not specific the transaction is not 

lawful. . . , 

Coined dirhems are of three kinds. In one of these the 
alloy preponderates, two-third parts, or three-fourth parts, 
or five-sixth parts, being of copper to one of silver; in 
another the silver preponderates, two-third parts or three- 
fourth parts being of silver to one of copper; and in 
the third land the silver and copper are equal, or each 
one-half. The first kind of dirhems is treated as if com¬ 
posed of two separate things, copper and silver, neither 
being merged in the other, but each regarded separately; 
and if pure silver, or what is regarded as pure silver, be 
purchased with dirhems of this description, and the weight 

* Because the transaction is a surf, in which it will be seen here¬ 
after (Book ii. chapter 1), that an option cannot be stipulated for to 
cither party. It is implied that the Fooloos are undeterminate. 
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of the pure silver he less 'than, or only equal to, the silver 
contained in the dirhems, or if the relative weights he 
unknown, the sale is not lawful according to our doctors; 
while, if the pure silver be more in weight than the silver 
contained in the dirhems, the sale is lawful, the excess 
being a counterpoise to the copper; but the conditions of 
a surf must be observed in the transaction, and a failure in 
this respect* would vitiate the sale with regard to the 
copper as well as the silver. If gold were purchased with 
this first kind of dirhems, the sale would be lawful, how¬ 
ever it might be,+ but a failure to observe the conditions 
of surf would in tins case also invalidate the whole sale. 

And if some of this kind of dirhems be sold or exchanged 
for others of them, the transaction is lawful, whether 
those on both sides be equal, or one side be in excess 
of the other, but mutual possession of both is a condition 
of the legality of the contract. When dirhems of which 
two-thirds are copper and one-third silver cease to pass 
current, they are like non-current fooloos, so that they 
become determinate by specification; and the validity of 
the contract depends on their being specific, and it be¬ 
comes void on their perishing before delivery. With re- Second 
gard to the second kind of dirhems, in which the silver kiu<1 * 
preponderates (being in the proportion of two-third parts 
to one-third of copper), the sale of them for pure silver is 
not legal, unless the quantities opposed to each other be 
equal, and when some of them are sold or exchanged for 
others of the same class, the sale in like manner is not 
legal unless as similar for similar. With regard to the third Third kind, 
kind of dirhems, in which the silver and alloy are equal, 
tlie sale of them for pure silver is regulated in the same way 
as if, instead of these dirhems, dirhems of the first class were 
substituted. But a loan of them is not lawful except by 
weight, nor is a sale for these dirhems lawful but by 
weight, unless they are pointed out, which would be suf¬ 
ficient to explain their quantity and quality, in the same 


* Literally, if disturbed by any of these conditions. 
f That is, though one be in excess of the other. 
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way as if the dirhems were pure; but the sale would not 
be dissolved by their loss before delivery. 

Dirhems , of which two-third parts are silver and one- 
third part is copper, are like impure or base dirhems 
When anything is sold for them the sale is not lawful 
unless by weight, except when they are pointed out, as if 
the whole were base silver. When the dirhems are pointed 
out, the sale is lawful without weight; and if the dirhems 
were half silver and half copper, the answer in this re¬ 
spect would be the same as if they were two-third parts 
silver and one-third part copper. When a person has 
purchased some merchandise with these dirhems , and they 
cease to be current by men abandoning their use in com¬ 
merce, the sale is void according to Aboo Huneefa; and if 
the thing sold be still in existence, the seller is entitled to 
take possession of it; and if it has perished the purchaser 
is liable for its value. The disciples, however, considered 
the sale to be lawful, with this difference of opinion be¬ 
tween them, that while Aboo Yoosuf thought the pur¬ 
chaser liable for the value of the dirhems as they stood on 
the day of taking possession, Moohummud considered that 
he was liable for their value as on the latest day o i their 
currency. 

When dirhems are of different kinds, some having two- 
third parts of copper to one of silver, some having two- 
third parts of silver to one of copper, and some having 
the silver and copper equal, there need be no fear in 
selling one of these kinds for another kind with an excess, 
if the sale be from hand to hand. But if one kind of 
them be sold for the same kind with excess, it is not 

* Arab, bu munzilut (in the stage or place of) zooyoof and nubhirjah , 
I have not been able to find an exact definition of these terms; but I 
suppose that they are applicable to all dirhems in which the silver 
preponderates over the alloy, or all of the first class. The second and 
third classes, that is dirhems in which the alloy is equal to, or prepon¬ 
derates over, the silver, are employed in the same way as those that are 
called sitook (see post , Book ii. chap. 2, sect. 1); and this corresponds 
with the description of sitooka t given in the translation ot the Hidayah , 
vol. iii. page 152, for which, however, there seems to be no authority 
in the printed edition of the original. 




miST/iy 


141 



FRUITS, LEAVES, AND GROWING CROPS. 


lawful as to those in which the silver preponderates, ex¬ 
cept as similar for similar; while of those in which the 


copper preponderates the sale is lawful, whether the things 
opposed to each other be equal, or one be in excess., but 
delivery from hand to hand is here also a necessary con¬ 
dition. On the analogy of this rule it is said, with regard 
to Adawlee dirhems extant in our times, that the sale of 
one of them for two is lawful when it is from hand to 
hand; but our doctors do not allow this as regards them 
or the Atarif dirhems , for if excess were allowed in them 
the door of usury would be opened. ' 



Section II. 

Of the Sale of Fruits , Leaves, and Growing Crops. 

The sale of fruit before its appearance is not valid, by when the 
general agreement; when sold after it has appeared, and sale offrait 
is of some use, the sale is valid. And when sold before it is 

is ot any use, as being yet unfit for food to man or beast, 
its sale is also valid according to the most authentic 
opinions;* but it is incumbent on the purchaser to re¬ 
move the fruit immediately, if sold in absolute terms, or 
with a condition to that effect. A condition that it shall 
be left on the tree would vitiate the sale, if the fruit has 
not attained its full size.f When it has attained its full 
size, and is sold, either in absolute terms, or with a con- 


* “ The sale of fruit on a tree is valid, whether the strength of the 
fruit be ascertained or not; that is, whether it may or may not have 
reached such a degree of strength as may preserve it from common 
accidents.'' Hamilton’s Hedaya , vol. ii. j<agc 374. All that appears 
iu the printed original to correspond with the words in italics, may be 
more literally translated thus : “ whether its goodness have begun or 
not; which the commentator explains as “ goodness for food to man 
or beast .”—TIidayah and Kifayah, vol. iii. page 23. 

t “ Since it implicates together the right of property of the two 
parties.” “Besides, in this case it must necessarily follow that one 
deed is interwoven with another; in other words, that either a loan 
or a lease is implicated with the sale which is unlawful.”— Hamilton’s 
Hedaya , vol. ii. pages 374, 375. 
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dition that it shall be removed* the sale is valid; but if 
sold with a condition that it shall be left* the sale is in- 
valid by analogy, according to Aboo Huneefa and Aboo 
Yoosuf, and valid on a favourable construction of law, 
according to Moohummud, with whose opinion the futioa 
is said, by one authority, to correspond, while by another, 
the opinion of the two elders is said to be valid. If 
the whole fruit be sold, and part only has appeared, the 
sale is invalid, according to the obvious and most authen¬ 
tic construction of law, though some judges have decided 
in favour of its legality from a regard to the practice of 
mankind. 

If a person should purchase fruit unconditionally, and 
leave it on the tree with permission of the seller, he may 
lawfully avail himself of its aftergrowth; but if he leave 
it without such permission, and it should increase in sub¬ 
stance, he must bestow the excess in charity. If left 
after it has ceased to grow, he is not called upon to bestow 
anything in charity. If one should sell fruit uncon¬ 
ditionally and leave it on a date tree, giving at the same 
time a lease of the tree for a fixed period, the lease is 
void; but the purchaser is still at liberty to avail himself 



of its aftergrowth.* 

Effect of If a person should purchase fruit exempt from any 

increase. obligation for its removal, and the fruit should increase 
before it is vacated by the seller, the sale is vitiated; but 
if the increase should not take place till after the fruit 
has been vacated, the sale is not vitiated, and the seller 
and purchaser become partners, the word and oath of 
the latter being preferred as to the quantity of the in¬ 
crease, because he is in possession. And the rule is the 
same with regard to artichokes and melons. Of these, 
however, the. purchaser may secure the increase to himself 
by purchasing the plants, when the aftergrowth would be 
an accession to his own property. 


* For the lease, being a nullity, cannot affect the permission, v hich 
therefore remains good. The sale and lease cannot stand together ; 
and the latter must give way, as the former is entitled to preference. 
See post, chapter xii. 
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A person purchases leaves of the mulberry-tree* with¬ 
out any mention of the place where they are to be cut 
off, but it is sufficiently known by custom; the sale is 
lawful. .And if the purchaser should leave the branches, 
he may cut them in the second year; and if he leave 
them for a considerable time, and then desire to cut them, 
he may lawfully do so, provided that the tree be not 
injured by the cutting. 

If a person purchase the leaves of the white mulberry 
after they have appeared on the tree, but fail to cut them 
till the proper time has passed, he is not on that account 
entitled to cancel the sale, if he had purchased the leaves 
and branches together, and the part to be cut off had 
been explained; and he may be compelled^ to remove 
them, unless doing so would be injurious to the tree, 
m which case the seller would have an option of rescind* 
ing the s.de. It the leaves had been purchased without 
the branches, under a condition for them immediate re¬ 
moval, the sale would also be lawful; but if the terms 
were that the leaves should be removed gradually, the 
sale would not be lawful. And the result would be the 
same it the purchase be made with an express stipulation 
that they are to be left on the tree. If the leaves be 
purchased without any condition, and be removed on the 
day of sale, the transaction is lawful; but if the day be 
allowed to pass without their removal, that would vitiate 
the sale. The device for obviating the difficulty in this 
case is for the purchaser to buy the whole tree and its 

i oots, and then after taking the leaves to resell the tree 
to the vendor. 


A sale of the osiers of the willow is lawful, though 
they are growing or increasing from time to time; and 
the sale of leeks is lawful though they are growing from 
the lowest stage till they are fit for use, from a regard 
to usage; but things, with respect to which there is no 
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* Arab. Tool . 

f Arab. Firsad. This name is said to be peculiar to the sweet and 
white mulberry .—Frey tag. 
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usage, cannot be lawfully sold, if growing or increasing 
from time to time. 

If a person being possessed of a bcdoi cucu mbers 
should sell it before the appearance of the cucumbers, 
the sale would be lawful as regards the plants, and the 
cucumbers that might grow on them thereafter would 
then be an issue from the purchaser’s own property. If 
he should wish to leave the plants in the bed, and to 
reserve legal power over them, he must buy the plants for 
a part of the price, and take a lease of the land for a fixed 
term in consideration of the remainder; but the sale must 
precede the lease, for if the latter were prior the trans¬ 
action would be illegal. A sale of the plants with a loan 
of the land also would be lawful, with this difference, that 
the loan would not be binding, and might be recalled. 
When two parties are partners in a bed of cucumbers, 
one of them cannot lawfully sell his share to a stranger, 
because extracting the plants may injure the property of 
another, and no one is obliged to submit to injury. If 
the partner consent, the whole of the bed should be pur¬ 
chased from both the partners, and the sale then cancelled 

as to the share of one of them. 

A person sells a growing crop, consisting of pot herbs, 
on condition that the purchaser shall cut them, or send 
cattle to eat them off the ground, the sale is lawful; but if 
the condition were that the herbs should be left in the 
ground until maturity, the sale would not be lawful; and 
the rule is the same with regard to trefoil or clover. 

Two persons holding land in partnership, on which 
there is a growing crop, their joint property, one of them 
sells his share in the crop without his share fh the land, to 
a stranger; the sale is lawful if the crop be ripe, but not 
so if it be unripe, except with the consent of the partner, 
whether the sale be in absolute terms, or on condition that 
the crop shall be cut; and if the condition be that it shall 
be left in the ground, the sale is not lawful even with the 
consent of the°partner. But if one of the partners should 
sell his share of the land with his share of the crop, the 
sale would be quite lawful, the purchaser coming into the 
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stead of the seller. And in the first case, where the sale 
of the share in the crop is unlawful, it would become 
legal if allowed to remain uncancelled until the crop is 
ripe. When one of the partners sells his share in the crop 
to the other, without his interest in the land, the sale is not 
lawful if the crop be unripe; and the rule is the same with 
regard to cotton and all kinds of crops held in partnership 
between two persons, one of whom sells to the other his 
share in the crop without the land; but where half the 
land with half the crop are sold, whether to a co-partner or 
to a stranger, without his consent, the sale is lawful. 

When a single tree is held in partnership between two 
persons, and one of them sells his share in it to a stranger, 
the sale is not lawful; and when there are three partners, 
one of whom sells his share to only one of his partners, 
the sale is not lawful; but a sale to them both would be 
lawful. 

When a crop belongs to the owner of the soil and to the 
cultivators jointly,* and the former sells his share to the 
latter, the sale is not lawful; but a sale by the latter of 
their share to the former would be lawful, for there would 
then be no necessity for delivery of the share; and if 
the crop be ripe, either party may sell his share to the 
other. It would seem, however, that a co-sharer in the 
crop for only a third cannot lawfully sell his share to the 
landlord or another. 

hen the landlord sells land on which there is a crop 
held jointly between himself and the cultivators, two cases 
aic pi esented for consideration. First, when the crop 
consists of pot herbs which are not ripe, and in this case, 
the sale of the land is dependent on the permission of the 
cultivator whether the land be sold with or without the 
crop; when, therefore, the land is sold with the whole crop, 
and the sale is sanctioned as to both by the cultivator, it is 
lawful, and the price is to be divided rateably between the 
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* This refers to the contract of Moozariut, where one of the parties 
is a proprietor of land, and the other a cultivator, and they agree to 
divide the produce between them in certain proportions. 

h 
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land and the crop, the part of it apportioned to the former 
belonging exclusively to the landlord, and "the part of it 
apportioned to the latter being divided ecpially between 
him and the cultivator. Where the cultivator refuses his 
sanction to the sale, the purchaser, may either cancel it at 
once or wait till the crop is ripe. When the landlord sells 
the land alone, and the sale is sanctioned by the cultivator, 
the purchaser is entitled to the land, and the crop remains 
as before the property of the seller and of the cultivator, 
while if the latter refuse his sanction, the purchaser is at 
liberty to cancel the sale ; and if the landlord should sell 
the land with his share in the crop, and the sale is sanc¬ 
tioned by the cultivator, the purchaser would take the 
land and the landlord’s share in the crop at the full price, 
while if the cultivator should refuse his sanction, the pur¬ 
chaser would be at liberty to cancel the sale; but in this 
instance, the cultivator would have no, right to do so if he 
should desire it. The other case presented for considera¬ 
tion is where the crop is ripe at the time of sale. Here, 
if the land be sold alone, or together with the landlord’s 
share of the crop, the sale is lawful without any depen¬ 
dence on the sanction of the cultivator. If the land be sold 
with the whole of the crop, the sale takes effect imme¬ 
diately as to the land and the landlord’s share of the crop, 
while with regard to the cultivator’s share it is necessarily 
dependent on his sanction ; if he allow the sale he is 
entitled to a rateable share of the price, and if he refuse 
his sanction the purchaser has an option, provided he 
were not aware of the joint ownership in the crop. 

Sale of land Land on which there is a crop may be lawfully sold 

under crop. crQ p^ Qr ^ cr0 p ma y k e g0 | c ] without the 

land ; and half the land may be sold without the crop, but 
half the crop cannot be sold without the land, except 
where the crop is held in joint-ownership between the 
landlord and cultivators. In that case, as already men¬ 
tioned, the latter may sell their share to the former, but a 
sale by the landlord of his share to the cultivators would 
not be lawful, unless the seed were furnished by the 
latter, when it would seem that the sale to them ought also 
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to be lawful. Where the* crop is ripe, either of them may 
sell his share to the other. 


When the landlord sells his share of the crop to a Sa*e of a 
stranger without the land, or the cultivator sells his share cr^tfiret 
in it to a stranger, the crop in both cases being unripe, and lawful, is 
the sale in consequence unlawful on account of the damage lawMby 
which may accrue to the partner, but the latter afterwards su ' jse< i uent 
sells his share to the same purchaser, the first sale becomes Sslw 
lawful. 

A person gives up his land to another on an under- Sale of land 
standing that he is to plant it, and that they are to divide under ' vood -~ 
the produce between them equally. The land is planted 
accordingly with mulberries,, and after a while the owner 
of the land sells it with his share in the plants to a third 
party; the sale is valid; and a subsequent sale by the 
purchaser, though invalid according to Moohummud, 
would also be valid in the opinion of Aboo Huneefa and 
Aboo Toosuf, who considered the sale of immoveable 
property before seizin to be lawful, and the futwa is 
in accordance with their opinion. 

A single cutting from leeks after they have grown up, a cutting 
may be lawfully sold, but not so many cuttings. And fromleeks - 
the rule is the same with regard to all potherbs, a single 
cutting of which after they are grown up may be lawfully 
sold, but the sale of so many cuttings is not lawful. So, 
also, with regard to green corn which is cut in that state 
as food for horses, and trees when intended to be imme¬ 
diately cut or rooted up. 

Growing grass, though on land which is private pro- Growing 
perty, cannot be lawfully sold or let to hire.* The owner erass ' 


* Because it, is partnership property, according to the saying of the 
Prophet : All men are partners in three things-water, grass, and 
fire -Inayah, vol. iii. p. 08. Mr. Hamilton restricts the prohibition 
to “grass growing on a common” (Hedaya, vol. ii. p. 435); but there 
is no warrant for this in the printed edition of the original • and 
in both its commentaries, the Kifayah and Inayah, the doctrine is 
stated in almost the same words, and with the same qualifications, as 
arc above mentioned. It is further expressly stated, in another place 
in the Kifayah (vol. iv. p. 1103), that “its master (Sahib) does not 
become proprietor of the grass by its being on his land.” 

L2 
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of the land may, however, prevent persons from entering 
on his land to take the grass. In that case, the person 
prevented may say to the landlord, “ I have a right in your 
land; either permit me to enjoy it, or mow the grass and 
deliver it to me.” This, however, only when the grass 
is a natural growth ; for if the proprietor of the land has 
watered, or otherwise prepared it for vegetation, and the 
grass has grown on it in consequence, lie may, according to 
the best authorities, sell the grass as his own property, 
and even reclaim it from a person who should mow it 
without his permission. And even the object ot letting 
the grass may be attained by giving a lease of the land 
for cattle to stand or remain upon, or any other advantage, 
at what may be considered a fair rent. In grass is in¬ 
cluded all kinds of herbage pastured by cattle, whether 
green or dry, with the exception of trees; for grass has 
no stem or trunk, which is the distinguishing characteristic 
of the latter. The natural growth of trees may, there¬ 
fore, be lawfully sold. It is to be observed that mush- 


rooms are on the same footing as grass. 

The sale of the eggs of game on one’s land not taken is 


Sale of a 
thing under 
pledge, 


inlawful. 

Section III. 

Of the Sale of Things under Fledge, or Let to Hire, or Usu rped, 
and of Absconded Slaves, and Khiraj Lands. 


There is some difference among the learned with regard 
to the sale of a thing that is pledged; * but according to the 
general and most authentic opinion, the sale is in suspense. 
So that if the pledger should pay the debt, or the pledgee 
should release him from the debt, or should restore the 
pledge to him, or allow and be content with the sale, the 
sale would be complete, and there would be no necessity 
for a renewal of the contract. If the pledgee should refuse 
his sanction to the sale, and the purchaser should in con¬ 
sequence apply to the judge for delivery of the thing sold, 
it would be his duty to cancel the sale. __ 


* Arab, murhoon. Land is not properly the sublet pf pledge ; but 
a conditional sale of land, corresponding to the Lnglis g ge, 

held to be stnctly legal. See post , chapter oi 
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The sale of a thing let to hire is like that of a thing in 
pledge, and according to the general and more correct 
opinion, the sale is in suspense. In both cases, the pur¬ 
chaser has an option if lie were not aware that the thing 
bought was in pledge or let to hire at the time of his 
purchase; and it appears that, according to the Zakir 
Rewayut, he has such option even though he were aware of 
the fact. There is some difference in the reports as to 
the right of the tenant to cancel the sale; but the weight 
of authority and the futioa seem to be against his having 
any such power. And most of the learned are of opinion 
that even though the period of the lease should be long, 
the sale would still take effect on its expiration. There is 
a like difference of opinion as to the right of the pledgee to 
cancel the sale, but according to the most authentic and 
valid opinions he has no such right. 

A person sells a mansion already in lease, without the 
consent of the tenant, who subsequently makes an addition 
to the rent, and the contract of lease is renewed. This 
gives immediate effect to the suspended sale; for the grant 
of a new lease comprehends a cancellation of the first, and 
removes the only impediment to the operation of the sale. 

When the lessor sells the subject of a lease to a third 
party without the permission of the tenant, and after¬ 
wards sells it to the tenant himself, the second sale is 
lawful, and cancels the first; but if he should sell the 
property first to one person and then to another, both 
sales being sanctioned by the tenant, the first sale would 
be lawful and the second void. The lessee of a slave who 
is sold by his owner and delivered to the purchaser, cannot 
make the latter responsible ; but the case is different with 
a pledgee, who may in such circumstances claim the value 
of the slave from the purchaser. 

W hen a person who purchases from a pledger sells or 
manumits a slave, and the pledgee sanctions the original 
sale, the second also, and the manumission, are thereby 
tendered effectual, without any difference of opinion. 
And when a pledger sells a pledge without permission of 
the pledgee, and then sells it to the pledgee himself, the 
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second sale is lawful and cancels the first. Or, if the 
pledger should first sell the pledge to one person and then 
sell it to another, in both cases without the •consent of the 
pledgee, and the pledgee should afterwards sanction one of 
the sales, the sale so sanctioned would become operative, 
and the price be paid to the pledgee to the extent of his 
debt; but if, instead of a second sale, the pledger should 
make a pledge or a lease of the thing pledged, and the 
original pledgee should sanction the second transaction, the 
* effect would be to render the first sale operative, and to 
render the pledge or the lease void."' A person sells a 
slave who is in pledge, and the purchaser manumits him 
without receiving possession from the pledgee; the slave is 
free, and the purchaser becomes liable to the pledgee for 
his value ; but the seller has no right against him for the 
price. A pledger sells the pledge, and gets possession of 
the price, he then sells to another person still before 
releasing the pledge, but subsequently releases it; in such 
circumstances, the first purchaser is to be preferred. 

Sale by When usurped property is sold to another person than 

proper^ tte usurper, the sale is in suspense; if the usurpation be 
that has acknowledged by him, the sale is complete and binding on 
usurped. the usurper; and though denied by him, the result is the 
same, provided the rightful owner has evidence; if he 
have no evidence, and the thing sold perishes before it can 
be delivered, the sale is dissolved. 

Sale by the When a person sells the property of another, and then 
nsur P er i purchases it from the rightful owner and delivers it to 
the purchaser from himself, that does not legalize the 
wrongful sale, which on the contrary is not merely in¬ 
valid but actually void. But a sale is rendered lawful 
how lega- when the cause of property in the vendor is made to pre¬ 
yed. ce de it; insomuch that if the usurper of property should 
sell it, and then make compensation for his wrongful act 
to the owner, the sale would be lawful; while if he should 
purchase the property from the owner, or receive it in a 
gift, or inherit it from him, none of these acts would give 


See ante, note, page 


142. 
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legal effect and operation to a sale previously contracted 
by him. But when the usurper of a slave directs a person 
to purchase him from his master on the usurper’s account, 
and it is done, he becomes lawfully possessed by the mere 
act of purchase and so, also, if a stranger should direct 
the usurper to purchase the slave on his account, and he 
should do so, the stranger would become legally possessed 
by the mere act of purchase. 

The following case is cited from Moohummud. A per- Effect of a 
son usurped a slave from another, and sold and delivered SS mpo . s i“ 

........ 9 tron with 

him to a third party, he then compounded with the slave’s the owner. 

master for a consideration; in these circumstances Moo¬ 
hummud was of opinion, that, if the consideration were 
dirhems or deenars, the sale would be lawful; but if it 
were a specific chattel the composition must be con¬ 
sidered as a second sale, which would render the first 
void. And when the usurper of a slave manumits him, 
and then makes compensation for his value, that does not 
legalize the previous manumission.f Nor if the purchaser 
of a slave from one who had usurped him should manumit 
the slave, and the lawful owner should then sanction the 


sale, would that, according to analogy and the opinion 
of Moohummud, give legal effect to the manumission, 
though Aboo Huneefa and Aboo Yoosuf, on a more 
favourable construction of the law, thought it ou<dit to 
have that effect; while, if the purchaser from the usurper 
should sell the slave, and the lawful owner should then 
confirm the original sale, that by the purchaser would 
remain inoperative, without any difference of opinion. 
When the usurper sells to a person who again sells to 
another, and there are thus several changes of hands, and. 
the lawful proprietor then sanctions one of the contracts, 
that which he so sanctions becomes legal and effective. 
But if the owner were to exact compensation from the 


* See ante, page 39. 

-)- « The right of property established in an usurp-r, in virtue of his 
payment of compensation, is defective; and a defective right of pro¬ 
perty is sufficient to legalize sale, but not emancipation/’— Hamilton's 
Ilcdaya , vol. iii. p* 544. 
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usurper for his wrongful act, that would legalize the sale 
by him, and render all the subsequent sales entirely void. 

The sale of an absconded slave is not lawfuLf If the 
slave should return and be delivered to the pui chaser, 
that would legalize the sale, according to many authori¬ 
ties; and some have gone so far as to maintain that if 
the seller should refuse to deliver the slave, or the 
purchaser to take him, the party refusing may be com¬ 
pelled by the party willing, and that a new sale would not 
4 be necessary. But the weight of tradition and autho¬ 
rities seems to be against the legality of the sale, and 
in favour of a new sale in the event of the slaves letum. 
If a person should come to the master of an absconded 
slave, and say, “ Your slave that absconded is in my 
possession, and I have already taken him, sell him to me,” 
and the master should sell him, the sale in such circum¬ 
stances would be lawful. But though the master should 
allow the sale, yet if at the tune of taking possession the 
party had called on persons to witness that he did so for 
the purpose of restoring the slave to his owner, in that case 
he would not become possessed as a purchaser ;'Jl and if the 
slave should die before the purchaser returned to his home 
the sale would be cancelled, and he might return to the 
vendor for a refund of the price; but if he had not called 
upon persons to witness, as before mentioned, his previous 
possession would become constructively possession under 
the sale. If the person should say, “ Your slave is with 
such an one who has already taken possession of him, sell 
him to me,” and the owner should credit the assertion and 
sell, the sale would not be lawful; it would, however, be 



* It seems from this that the sanction or compensation gives no 
retrospective effect to the sale by the usurper, which is legalized 
as only from the date of sanction or compensation, and that being 
subsequent to the other sales, they are in consequence excluded, and 

become void. ^ , 

t It has been expressly prohibited by the Prophet.— Hamilton* 

Hedaya, vol. ii. p. 437. . T • 

J Because his possession would be a trust ( u • P* )> ' lc 18 
not convertible into possession under a purchase. * n e, p. » 
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a sale, though invalid, and when followed by possession on 
the part of the purchaser,* he would become the proprietor. 


If a person should purchase a slave who absconds before Slave ab- 
delivery, he may cancel the contract if he please, and the b^ween 5 
seller cannot call upon him for payment of the price until sal< ; and 
he is in a condition to make delivery of the slave. 

The sale by a person to his infant son of an absconded ^ n °^ b §ift 
slave is not lawful; but a gift to him of the slave is law- sconded 
ful. # So also a gift of him to an orphan, being under one’s an 

protection, and the emancipation of an absconded slave • 
in expiation of a vow is lawful, when the emancipator 
knows that he is alive, and where he is to be found. And 
when an usurped slave absconds from the hands of the 
usurper, and the lawful owner then sells* the slave while he 
is yet absconding to the usurper, the sale is lawful. 

The sale of Khiraj or tribute lands is lawful, by which Sale of 
is meant lands of Sowad,f and in like manner the sale khira i landl * 


* See ante , note, p. 22. 

t Viz. : “ Itak. Then what is watered of it from its great rivers is 
Khirajee .” — Futaica Alumgeeree , vol. ii. p. 338. “ And besides this, 

every country, conquered by force, the inhabitants of which have 
embraced the faith, and on whom it has been conferred, is Khirajee , if 
the water of Khiraj flows to it; and every country which has peace¬ 
ably submitted to the Jiziyut or capitation tax, is also Khirajee ”— 
Ibid. The description contained in these extracts, which I have 
rendered literally, applies to the Moohummudan conquests every¬ 
where. And in the British territories, in India, all the land is con¬ 
sidered liable to Khiraj , or revenue, as it is there called, unless the 
revenue of it has been granted away by the State. As Khiraj lands 
have been classed by the compilers of the Futaica Alumgeeree with 
dependent rights, and it has sometimes been supposed that the Moo- 
hummudan sovereigns of India claimed a proprietary interest in the 
land, I subjoin an extract from a work of high authority, in confirmation 
of the right to sell, stated in the text, viz.: “The land of the Sowad 
of Irak, is the property of its inhabitants. They may alienate it by 
sale, and dispose of it as they please; for when the Imam conquers a 
country by force of arms, if he permit the inhabitants to remain in it, 
imposing the khiraj on their lands and the jizeeah on their heads, the 
land is the property of the inhabitants, and since it is their property, 
it is lawful for them to sell it or dispose of it as they choose.”— Suraj- 
ool-Vuhaj. That is, by any mode of transfer legal by the Moohum¬ 
mudan law ^——Galloway on the Laic and Oonutitution of India } p. 38. 
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of Kateea lands is lawful* or lands separated by the Imam 
and set apart for a particular tribe. 

With regard to the sale of Ikharut and Iharut lands, 
the former of which means bad land taken by the direc¬ 
tion of the owner and improved and sown, and the latter 
means lands in the hands of cultivators, we will say, that 
if sold by the owner the sale of them is lawful, but if sold 
by the improver or cultivator the sale is not lawful. 

If land be under a contract of Moozariut the cultivator 
has a preference, according to one authority, during the 
term of the contract, by whomsoever the seed be pro¬ 
vided ; and if he sanction the sale he has no claim for 
hire on account of his labour, the purchaser being en¬ 
titled, according to another authority, to both the land¬ 
lord’s and the cultivator’s shares in the crop. While if 
the latter should refuse his sanction to the sale it would 
be unlawful, provided the land were under crop at the 
time; but if free of crop it would seem that the sale of 
the land without his consent would be lawful; and the 
rule is the same as to gardens in which the fruit has not 
appeared. 

If a person should buy a village in which there is a 
Musjid or a tomb, without excepting these, the sale is 
vitiated. With regard to the Musjid, however, it is a 
condition that it be in a state of repair fit for use; for 
if the place around it be waste and ruined, and men can 
dispense with the use of the Musjid, the sale would not be 
vitiated. 

When a person purchases an estate, a portion of which 
is under xcukf* it would appear that the sale is lawful. 
So also if land, the property of the seller, and land under 
wuhf be sold together, without distinguishing what share 
of the price is applicable to the former and what to the 
latter, it would seem that the sale is legal and valid as to 
the former. 

The existence of a highway through property does not 
vitiate its sale, though it is a defect; but if the way be 
without any distinct mark or boundary to determine its 



* An appropriation for a religious or charitable purpose. 
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quantity or limits, that would, according to one authority, 
vitiate the sale. 

When a village is sold, in which there is a Musjid, 
wliich is excepted from the sale, it becomes a question 
whether mention of its boundaries be or be not a con¬ 
dition of the legality of the sale. Opinions differ upon 
this point; but according to the most approved it is not 
necessary. And the same rule applies to the exception of 
large reservoirs of water and highways; but the boun¬ 
daries of a tomb should be mentioned, unless they are suf¬ 
ficiently indicated by its being a hill or rising ground. 

If there be sulphur, or stone, or salt, or pistachio nut 
tiees, in a mountain which is not the property of any one, 
these may be lawfully carried away and sold; but if the 
mountain be private property the removal of any of these 
is unlawful. 
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Section IV. 

Of the Sale of Animals. 

The sale of fish in the sea, or a large river, or in a well,* Sale of fish 
is not lawful. If a person be the proprietor of a pond m the sca ’ 
into w hich fish enter, and the pond was originally pre- and in a 
pared with that view, what enters into it is his property, P re P ared 
and no one has a right to take it without his permission. 1 
If they can be taken without the artifice of the fisherman, 
the sale of them is lawful, but otherwise it is not lawful. 

If the pond were not originally prepared with the view 
referred to, the proprietor of the pond has no right to the 
fish, and the sale of them by him is unlawful, unless he 
shut up the pond. W hen he does so, whatever has en¬ 
tered into the pond is also his property, and the legality of 
its sale by him will depend on the same distinction as in 
the former case. Though a pond were not originally pre¬ 
pared for fish to enter it, yet if they are caught elsewhere 
and let loose m the pond they become the property of 

* Arab. Beer, a well, a pit; probably a large and deep well, from 
which, though water may be drawn, it might be impracticable to bring 
up fish. 
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the owner of the pond, and may be lawfully sold oi’ not, 
as in the preceding cases, according as they can or cannot 
be retaken without artifice. The same distinctions apply 
to fish when caught and put into a reservoir of water. 

Whenever the sale of fish in the water is lawful, the 
purchaser has an option on taking possession and see¬ 
ing it. 

If fish be in a large stream or channel, the sale of it 
in that state is not lawful, though the seller should be 
able to deliver it after the sale. So also though he had 
once possessed the fish, yet if it escape fi’om his hands 
and fall into the stream or channel he cannot lawfully sell 
it; but in this case, according to one authority, if the fish 
can be retaken and delivered before the parties have can¬ 
celled the contract, the sale is lawful. This distinction, 
however, is rejected by the learned men of Bulkh, who 
say that the sale is unlawful though the seller should be 
able to deliver the fish. 

With regard to pigeons, if their number be known and 
they can be delivered, the sale of them is lawful. There 
could be no difficulty or question as to the legality of the 
sale, when the pigeons are in their holes, and the egress 
shut up; but there is no doubt that the sale of them 
when on the wing is also lawful, if it be known from 
their habit that they will return to their cots. 

The sale of birds or fish in the water, or birds in the 
air, which regularly return to be fed, is lawful, and de¬ 
livery may be made when they return. And the case 
; . t h e sarae with regard to a deer which is tame and 
comes to be fed; but if after being fed it should return 
to the woods and a state of nature, so that it cannot 
be taken without hunting, the sale of it would be un- 



awfuL 

The sale of a stray horse, which cannot be retaken 

vithout artifice, is not lawful. 

The sale of bees, when collected together, is not lawful 
ccording to Aboo Huneefa and Aboo Yoosuf, unless there 
>e honey in their hives, when the hives with their contents, 
acluding the bees, may be lawfully sold. Accorcmg to 
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lummud, the sale of the bees when collected together* 
is lawful, and his opinion is adopted for tYiefutwa. 

The sale of leeches is lawful according to the most Leeches, 
approved opinions; and all are agreed that a person may 
be lawfully hired for the purpose of procuring them. 

The sale of silk cocoons is lawful according to Aboo Silkworms 
Yoosuf and Moohummud, and the futioa is agreeable to cocoons. 1 * 
their opinions; and the sale of the silkworms is also lawful 
according to Moohummud, with whose opinion the futwa 
corresponds. 

The sale of reptiles of the earth, as snakes, scorpions, Reptiles, 
white lizards, and the like, is not lawful; nor the sale of 
any animal of the sea or water, except fish, as frogs, 
crabs, &c.: even the use of their skins or bones is un¬ 


lawful ; but it is stated in one authority that the sale of 
snakes, when they can be of use in medicine, is lawful; 
and the more valid opinion is that everything that is of 
use may be lawfully sold. 

The sale of trained dogs is lawful: so, also, of cats and Of trained 
other beasts or birds of prey, whether trained or not. If 
an untrained dog be capable of training, the sale of him is 
lawful, otherwise it is not; and the same may be said of 
the lion, the sale of which, when capable of being trained 
and used in hunting, is lawful. As hunting leopards and 
hawks are always capable of eing trained, the sale of 
them, under any circumstances, is lawful. The sale of the Elephants 
elephant is lawful; and with regard to apes, there are two and apes * 
accounts of Aboo Huneefa’s opinion, and according to one 
of them, which has been approved, he thought the sale to 
be lawful. It is also stated in one authority, which is said 
to be approved, that the sale of all animals, with the ex¬ 
ception of the hog, is lawful. 

The sale of the structures of houses in Mecca is lawful. Houses in 
but not the sale of their lands.f The sale of mansions in ifaghdaT^ 


* Arab. Mujmooa. Collected in their hives, I suppose is meant; 
and in the Hidayah , the word employed is “ secured.”—See Trans - 
lation, vol. ii. p- 436. 

f In the Hidayah, the sale of the ground in Mecca is stated to be 
only abominable, but a saying of the Prophet is quoted, which amounts 
to a positive prohibition.—Y ranslatxon, vol. iv. p. 119. 
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Baghdad and of shops in the market belonging to the sool- 
tan is not lawful, nor can they be made the subjects of 
claims of pre-emption. 



Section V. 

Of the Sale of Game by a Moohri/m, and of things that are 
forbidden> 

The sale of game 5 * * * § ** by a Moohrim, t or of forbidden 
game, % or of game within the sacred territory, ^ whether 
the vendor be a Moohrim or not, are all alike unlawful; 
but if two lawful persons || within the sacred territory sell 
game to each other that is without the territory, and make 
delivery after they have come out of the territory to 
lawful ground, the sale is lawful according to Aboo 
Huneefa, though not so in the opinion of Moohummud. 
And if a person having game belonging to another person 
in his hand should become a Moohrim , and the proprietor 
being in a lawful condition should sell the game, the sale 
would be lawful, and the Moohrim be compelled to deliver 
it; while if he destroyed it he would be bound to make 
compensation. If a Moohrim were to appoint a lawful 
person his agent for the sale of game, and the agent should 
sell it in consequence, the sale would be lawful according 
to Aboo Huneefa, but void in the opinion of both his 
disciples. And if a lawful person should appoint a Moohrim 

* Wild animals, not within the power of man, whether used for food 
or not— Futaica Alumgeeree , vol. v. p. 613. 

f A pilgrim, while he remains at Mecca. “ On the first morning 
of the succeeding month (Zee’lhijja), the prescribed ceremonies com¬ 
mence.” “ It is from this time, and during the remainder of their 
stay in the holy territory, that the devotees bear the title of Moohrim.” 
— Hamilton's Hedaya, Preliminary Discourse, p. 59. 

\ That is, unlawful game, explained a little further on. 

§ Arab. Hurum: the territory in the neighbourhood of Mecca, 
where no animal of the game species is ever put to death."— Hedaya , 
vol. iv. p. 64. 

|! That is, persons not Moohrim . 
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his agent for the sale or purchase of game, it would not be 
lawful. If a person after appointing an agent for the 
sale of game should become a Moohrim , and the agent 
should then effect a sale, it would be lawful in the opinion 
of Aboo Huneefa, but void in that of his disciples; and if 
a lawful person should purchase game from another lawful 
person, and possession is not taken till one of the parties 
become a Moohrim , the sale is dissolved. 

The sale of an animal slaughtered by a Mujoosee or 
apostate, or any other than a Kitabee, f is not lawful; nor 
the sale of any slaughtered animal over which the tusmeea J 
has been intentionally omitted. The rule is the same 
with regard to animals slaughtered by a youth without 
understanding, or by an insane person. The sale of game 
slaughtered by a Moohrim , or game slaughtered within the 
sacred territory, though by a person not a Moohrim , are 
alike unlawful.^ 

The sale of animals slaughtered by Kitabees is lawful. 
The sale of carrion by infidels among themselves is un¬ 
lawful ; but the sale to each other of animals slaughtered 
by them is lawful, and slaughtering with them is stran¬ 
gling or beating to death. 

When two Zimmees^ sell wine or a hog to each other, 
and both or one of them adopts the faith before possession, 
the sale is dissolved; by which is meant the establishment 
of a right to cancel it; but if possession of the wine or 
hog take place before both or either of the parties be¬ 
come Mooshm , the sale is lawful, whether the price were 
received or not. 

The purchase of a Mooslim slave by a Zimmee is lawful, 
but he may be compelled to sell the slave, whether the 
seller was a minor or adult; and if one infidel buy from 
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* Magi, worshipper of fire. 

t From kitaby a book, and means persons having a revealed religion, 
as Christians and Jews, as well as Mussulmans. 

| The formula Bismillah, &c. In the name of the most merciful God, 
§ Game slain by a trained animal let slip, or an arrow shot, without 
die tumeea is also unlawful. 

|| Infidel subjects of a Mooslim power. 
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another infidel a Mooslim slave by a defective contract* 
he may be compelled to restore him to the seller* who 
would then be compelled to sell him. If a Zimmee manu¬ 
mit a Mooslim slave* or enter into a contract of tudbeer 
with him* .the transaction in either case is lawful. So* 
also* if the slave be a female and the Zimmee get her with 
child ; but he would be subjected to a beating. And in 
like manner if he entered into an engagement of Kitabut 
with her* the contract would be lawful* and not subject to 
be dissolved. So* also* if he purchase a copy of the Kooran . 
When a Zimmee purchases a share in a Mooslim slave, the 
same course is to be observed as if he had purchased the 
whole. 

When one of the contracting parties is a Mooslim and 
the other a Zimmee , nothing is lawful between them that 
is not lawful between two Mooslims . If a Mooslim should 
make a gift to an infidel of a Mooslim slave* and make 
delivery, the gift is lawful* and the infidel may be com¬ 
pelled to sell the slave. 

There is no objection to the sale of the bones of ele¬ 
phants and other large dead animals* except the human 
species and swine* unless there be some remains of flesh 
sticking to the bones* which being impure would render 
the sale unlawful. According to the decisions of the 
people of Samarcand, the flesh of dogs and asses properly 
slaughtered by them may be lawfully sold. On this point 
there is a difference of opinion among the learned* founded 
on the different views which they take of the purity of 
such flesh when duly slaughtered. There is no doubt 
with regard to the hog that, though duly slaughtered* the 
sale of his flesh would be unlawful. According to one 
valid report, the flesh of beasts of prey and asses may be 
lawfully sold when properly slaughtered; but if the ani¬ 
mal have died a natural death so as to be carrion, there 
is no doubt that the sale of its flesh is unlawful. With 
regard to the skins of beasts of prey, asses and mules* the 
sale of them when tanned, or if the animal was duly slaugh¬ 
tered, is lawful, but otherwise it is not. This is founded 
on the fact that all skins, except those of men and swine. 
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are purified by the throat of the animal to which it be¬ 
longed having been cut, or the skin itself being tanned; 
and when once rendered pure its use is lawful, and con¬ 
sequently its sale. As to the hair, wool, bones, and Sale of the 
horns of dead animals or carrion, there is no objection to bones^nd 
their use, and consequently their sale is also lawful. As horns of 
to tendons or ligaments, there are two reports; and camon * 
according to one the use and sale of them is lawful. The Hair or 
hair or bristles of a hog cannot be lawfully sold, but they ^hog S ° f 
may be used to point threads. And the sale and employ¬ 
ment of the human hair for any purpose are alike unlaw¬ 
ful.' If one should receive some of the hair of the Prophet 
from a person who may be possessed of it, and give it as 
a great and precious present to another, not in the manner 
of a sale and purchase, there is no harm in doing so. 

Opinions differ as to the legality of the sale of a woman’s Of a 
milk, some considering it unlawful whether the woman ^^ an,s 
be free or a slave; but according to Aboo Yoosuf, whose 
decision is approved, the sale'of a slave’s milk is lawful. 

Sale cannot be contracted for the young of which a Sale of a 
female is pregnant, nor for her future foetus, nor for the 
produce of: any male animal.* The sale of a free person, of an ani- 
or of wine, a hog, or carrion, are all unlawful. Manure jJung 
and the globular dung of animals may be lawfully sold 
or applied to useful purposes: but the sale of human 
excrement, or its employment, is not lawful, unless mixed 
up with earth, and in such proportions that the earth 
shall predominate. The sale of pigeons’ dung when in 
considerable quantity is lawful. 

When a thing that is lawful is mixed with one that Sale of law- 
is unlawful, as if wine or a mouse were to fall among ^ixadwth 
butter or dough, there need be no apprehension in selling unlawful, 
it, when the unlawful does not predominate, or both are 
equal, and there need be no fear in turning it to any use 
other than eating it. But it is said that a drop of urine 
or blood falling into vinegar or olive oil would render 

* The sale of these was expressly forbidden by the Prophet.— 
Mishcat-ul-Musabih , p. 20. 
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the sale of it unlawful. And wherever the unlawful in¬ 
gredient predominates* the sale or gift of the mixture is 
unlawful. Thus if the fat of carrion were to fall into 
olive oil, the sale would be lawful if the oil predominate ; 
but unlawful if the fat predominate. 

Tnstru- The sale of a harp* or lute, tambourine* flute* drum, 

musk: or and chess or draught board* are all lawful, according to 
amusement. Aboo Huneefa; but not so in the opinion of his disciples, 
until they have been broken. A distinction, however, 
has been taken* and it is said that when these instruments 
are sold to one who does not use them* nor intends to sell 
them to one who does, the sale of them is lawful; but 
otherwise not before the instruments are broken. If a 
person should destroy such things by the direction of 
the judge* he is in nowise responsible, nor* according to 
Aboo Yoosuf and Mooliummud* is he responsible though 
he should destroy them without such direction; and the 
futwa is in correspondence with their opinion. 

spedafcon ^ 0ne s ^ 10u ^ se ^ a s ^ ave ' m consideration of what the 
side-rations, seller’s camel may graze on the purchaser’s land* or for so 
much water as it may drink from his well, the sale is 
lawful. And in like manner if the slave were sold for 
one among the purchaser’s handmaidens without specifying 
her* sale would be contracted. 

According to Aboo Huneefa* the sale of all forbidden 
drinks but wine is lawful, and the destroyer of them is 
responsible for his act ; but according to Aboo Yoosuf 
and Mooliummud the sale of them is unlawful, and the 
destroyer of them does not incur any responsibility. 
There seems no objection to the sale of fruit-juice to one 
who makes it into wine* nor of land to one who takes it 
for a Christian Church or a Jewish Synagogue. 

The sale of a Mookatib * Moodubbur , Ooom-i-wulad, and 
slave partially emancipated* are all unlawful; and if any 
of the three last be sold and delivered* the purchaser does 
not acquire a right of property in them. With regard to 
Mookatibs , when sold with their own consent, there are 
two reports, and the more probable is in favour of the 
legality of the sale, most of the learned concurring in 


Salt: of 

forbidden 
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Sale of a 
Mookatib } 
&c. not 
lawful. 
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opinion that the sale is not invalid when with the Mooka- 
tiUs sanction. If any of the persons, above mentioned, 
or one who is free, should happen to perish in the hands 
of the purchaser, he is not responsible. If anything Things sold 
having value* be sold for a Mookatib or Oom-i-wulud , forthem * 
and the purchaser takes possession, it becomes his pro¬ 
perty, but improperly. An Oom-i-wulud may be lawfully 
sold to herself; and in like manner the sale of a Moodub - 
bur to himself is lawful. 

If a thing be purchased for carrion, or blood, there is Sale for 
no transfer of property to the purchaser for want of the blood ! * 1 ° r 
characteristic of sale; and the rule is the same where the 
purchase is made for the skin of carrion, except perhaps 
where the skin is used by mankind for tanning, when 
it would seem that a contract takes place. When a slave 
is purchased for carrion or blood, and taken possession of 
by the purchaser, a question has been raised as to the 
responsibility of the latter for the slave’s value in the 
event of his death. Aboo Huneefa thought he would not 
be responsible; but the disciples thought that he would. 

The children of the female slaves above mentioned are Children 
of the same rank or status as their mothers, + and a child siaves'havc 
purchased by a person in a state of kitabut is like his the same 
parent; but with regard to other relatives within the their* ^ 
prohibited degrees they do not enter into the kitabut , and niothtrs * 
may be lawfully sold, according to Aboo Huneefa, though 
the disciples considered the sale to be illegal. 

Section VI. 

Of Reba or Usury, and the Rules regarding it . 

Reba is defined to be an excess of property, to which Definition 
no consideration is opposed in an exchange of property of Rtba * , 
for property; and it is forbiddenJ in every commodity 

* In law is implied. See note, page 3. 

f And cannot be sold but with the same restrictions. 

I It is forbidden by these express texts of the Kooran: “ God hath 
permitted selling and forbidden usury: But whoever returneth to 
usury they shall be the companions of hell fire, they shall continue 
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In what estimated by measure of capacity or weight when sold for 
articles it is .. n r* * y ... 

forbidden, its kind. The causes of this illegality or Reba are quantity 

and sameness of kind,* by the former of which is understood 

measure in commodities that are estimated by "measurement 

of capacity, and weight in those that are estimable by weight. 

Hence, when any measurable commodity, such as wheat, 

barley, dates, or salt, or any weighable commodity, like 

gold or silver, is sold for its kind, equal for equal, the 

sale is valid; but if one of them be in excess, the sale 

is not valid. In this respect no account is taken of the 

quality of the things exchanged, goodness and badness 

being alike ; so that in articles exposed to the objection of 

Reba the sale of good for bad is not valid, except as 

similars for similars. It is to be observed, however, 

that superiority of quality is not to be disregarded so far 

as concerns the property belonging to minors or to Wukfs;] 

insomuch that a guardian cannot lawfully sell good for 

bad even in commodities to which the objection of Reba 

is applicable. It is also to be observed that one handful 

may be lawfully sold for two handfuls (and the rule is 

the same with regard to anything less than half a Saa J), 

or that one apple may be sold for two apples, and in like 

manner one egg may be sold for two eggs, or one date for 

two dates, or one nut for two nuts; and even one fuls 


therein for ever: ” u God shall take his blessing from usury.”— Sales' 
Kooran , vol. i. p. 50. 

* The principle or origin of this is the well-known saying of the 
Prophet: “ Wheat for wheat, like for like, hand to hand, and excess 
is usury;” and he enumerated six articles, as being all alike, viz., 
wheat, barley, dates, salt, gold, and silver.— Hidayah and Kifayah , 
vol. iii. p. 158. The saying of the Prophet is not rendered in Mr. 
Hamilton’s Translation, though it occurs in the printed original, and 
a definition of usury is given in the former which is not found in the 
latter. f See ante , note, page 154. 

\ That is, when both the things exchanged are each less than half a 
saa ; for if one of them be less, and the other equal to, or more than 
half a saa , the sale is not lawful.— Kifayah , vol. iii. p. 127. See post , 
note, page 168. A half saa of wheat is the proper portion of a . poor 
person on the festival of Fitr or breaking of Lent. The saa was 
8 rails of Baghdad, eacli of which was 20 as tar, each of which was 
4£ milhkal.—Futawa Alumgeeree, vol. i. p. 269. The milhkal and rutl 
have been explained pages 19 and 43. 
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:l *ay be validly sold for two fooloos, distinctly specified, 
according to A boo Hungefa and Aboo Yoosuf, though. 
Moohurumud entertained the contrary opinion. 

Any articles of the above description, though not used Not limited 
as human food, such as loam or iron, cannot be lawfully t0 eatables - 
sold, according.'to us, for another of its kind with any 
excess in one. over the other. 

When botli the qualities of quantity and sameness of Reba of 
kind are found in the commodities exchanged, any excess e i iC '' ss > and 

‘i it n „ ° J licba of 

or delay in the delivery of one of them is unlawful; when delay, 
one only of the qualities is present and the other absent, 
excess is lawful but delay is forbidden; when both are 
absent, excess and delay are both lawful. 

Every commodity with regard to which the Prophet mat 
pronounced excess by measure* of capacity to be forbidden tllings a '.\ 
is a measurable commodity for ever, though mankind should and what 
cease to measure it, such as wheat, barley, dates, and wei s hablc * 
salt; and every commodity with regard to which he pro¬ 
nounced excess by weight to be forbidden remains a 
weighable commodity, though mankind should cease to 
weigh it, such, as gold and silver. Commodities with 
regard to which he made no express declaration, but 
which are known to have been estimated by measure of 
capacity in his time, retain for ever their quality of mea¬ 
surable commodities, though mankind should in our times 
sell them by weight; and all commodities with regard to 
which lie made no express declaration, yet are known 
to have been estimated by weight in his time, remain 
weighable commodities for ever, though mankind in our 
age should be . in the custom of selling them by measure. 
Commodities with regard to which there is no decla¬ 
ration of the Prophet, nor knowledge of the custom of 
mankind in lii3 time, are to be regarded as measurable or 
weighable, according to the custom of men in our own 
times ; and if by present custom the commodities are both 
measured and weighed, they are to be regarded as both 
measurable and weighable. 


* Arab, keil, measuring corn. It seems also to be a measure for 
dry or liquid goods, but I have not been able to ascertain its quantity. 
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Equality by- 
weight not 
sufficient 
for measur¬ 
able com¬ 
modities, 
nor equality 
by measure 
for weigh¬ 
able. 


Things sold 
by minas , 
ounces or 
rutls. 


All wheat 
is of one 
kind, and 
all dates of 
one kind. 


Grapes and 
raisins. 


It follows from the above, that if wheat were sold for 
an equal quantity of its kind by weight, or gold for an 
equal quantity of its kind by measure, the sale would not 
be lawful, whatever the present custom may be. And if 
any measurable commodity be sold by weight, or any 
weighable commodity by measure, the sale is not lawful, 
though the thing sold should be equal to that for which it 
is sold, if the equality be not ascertained by the original 
legal standard. It has, however, been said by Sheikh 
Al-Imam, and is universally allowed, that even commo¬ 
dities expressly declared by the prophet to be measur¬ 
able, may be lawfully sold by weight for dirhems; and in 
like manner, that commodities expressly declared by him to 
be weighable may be lawfully sold by measure for dirhems . 

Everything sold by minas # and ounces,+ as oil, and the 
like, is a weighable commodity, and if a thing which is 
referred to the rutl or ounce, be sold by measure, and both 
the commodities interchanged be equal in measure, them 
qualities by measure being ascertained but the quantity by 
weight unknown, the sale is not lawful; but if they were 
equal in weight the sale would be quite valid, though one 
of the commodities should exceed the other in measure. 

Wheat, though rotten, is of the same kind as sound 
wheat; so, also, wheat that is weak and grown on soil not 
irrigated is of the same kind as wheat upon land duly 
irrigated. And the Persian date is also to be considered 
as of the same kind, and only differing in quality from the 
worst description of dates. 

The sale of grapes for raisins in equal quantities by 
measure is valid, according to Aboo Huneefa, contrary to 
the opinion of both the disciples. So also with regard to 
every fruit which has a dried state, such as figs, apricots, 
pears, pomegranates, and Damascus plums, the sale of them 
is lawful, fresh for fresh, or dry for dry.J There need be 


* Certain, weights, about 2 ib. (according to some, 6 lb.)—Richardson. 
f Arab. Awakee , plural of wooktyyul , the twelfth part of a rutl 
or lb.; from 571J to 576 English grains.— Lane's Modern Egypt} ms, 
vol. ii. Appendix. 

I That is, in the opinion of the three, and fresh for dry, according 
to Aboo Huneefa. 





no apprehension in die sale of Natif* for dates, one being 
in excess, except in a place where dates are sold by the 
weight, in which case the sale would not be lawful with 
any delay in delivery; but in a place where dates are sold 
by measure the sale would be lawful with r. delay also. 

It is said by Aboo’l Iiusn al Kurkhee, that the fruit of The fruit of 
the palm trees are all of one kind, but with regard to a l^ alm 
other fruits, the fruit of each species of tree is a kind by 
itself. Thus, grapes, pears, and apples, are each of one 
kind, though the species of each may differ; so that the 
sale of one kind of grape for another kind of grape, or 
of one kind of pear for another kind of pear, or of one 
kind of apple for another kind of apple, is not lawful with 
any excess. 

The sale of moistened wheat for moistened wheat, and Moist and 
moistened wheat for dry wheat, and fresh or moist dates f & c y " hcat> 
for fresh or moist dates, or for dry dates, and of fresh or 
green beans or pease for fresh beans or pease, and pickled 
raisins for pickled raisins or for raisins not pickled, is 
lawful according to Aboo Huneefa and Aboo Yoosuf, but 
not according to Moohummud, unless it be known that 
the quantities opposed to each other are equal. With 
regard to fried or parched wheat, there is a difference of Parched 
opinion when it is sold for wheat that is not fried or * lca * 
parched ; but, according to the more valid opinion, the sale 
is not lawful, though the quantities opposed to each other 
be equal by measure; but the sale of parched wheat for 
wheat of the same description is lawful when the opposed 
quantities are equal by measure. 

The sale of wheat for flour and meal is not valid ^ hont 
whether the quantities opposed be equal or not ; but the 
sale of flour for an equal quantity of flour by measure is 
valid. The sale of flour for flour by weight is not 

* A kind of confection, boiled long with new wine, sugar, and other 
ingredients.— Richardson. It is probable that the confection is made 
of dates. 

f Arab. Rooibut , literally, a single fresh or moist date.— Richardson. 

The terra is applicable generally to all kinds of green vegetables, 
dates, &c. 
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lawful, as the sale of wheat for wheat by weight is un¬ 
lawful. And the sale of flour for bread and bread for 
wheat is lawful, whether the quantities opposed be equal 
or not; because wheat and flour are measurable, and 
bread is a weighable commodity; hence the sale of one 
of them for bread is lawful, whether the quantities be 
equal or one be in excess when both are delivered on the 
spot; and though the delivery of one of them be post¬ 
poned, if the bread be immediately deliverable the sale is 
lawful according to our doctors; and even when the 
wheat or flour are immediately deliverable, and the delivery 
of the bread postponed, the sale is lawful according to 
Aboo Yoosuf, and one report of Aboo Huneefa’s opinion, 
and the futwa is agreeable thereto. According to a 
saying of Aboo Huneefa, there is no«harm in the sale of 
bread, cake for cake, from hand to hand, though differing 
in size ; which has been considered express authority for 
the sale of bread, however it may be. And where a person 
sold one round cake deliverable immediately for two cakes 
to be delivered at a future time, the sale was held to be 
lawful; but in the converse of the case the sale would not 
be lawful, though the sale of fragments of bread in any 
way, whether delivered immediately or to be so at a 
future time, is quite lawful. 

It is not lawful, according to Aboo Huneefa, to borrow 
bread by weight or by number of pieces. According to 
Moohummud, it is lawful in both ways, on account of the 
practice of mankind; while according to Aboo Yoosuf, its 
sale by weight is lawful, and the futwa is agreeable to his 
opinion, according to one authority, but according to 
another, it corresponds with the opinion of Moohummud. 

Wheat cannot be sold for wheat by conjecture, except 
in small quantities that are not measured ;* and the 
rule applies to all other commodities estimated by mea- 



* The case of the handful for two handfuls, on page 164, falls 
within this exception; but it is given in the Translation of the 
Hidayah , vol. ii. page 490, as an illustration of a general rule, 
that—•“ The sale of anything not measured out according to the legal 
standard, at an unequal rate, is lawful.” There is nothing to cor- 
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surement of capacity or weight. If wheat should be 
sold for wheat by conjecture, and ‘the quantities were 
afterwards measured and found to be equal, still.the 
sale would be unlawful; it being a general rule that 
wherever similarity according to a certain legal standard 
is a condition of the legality of a contract, a knowledge 
of that similarity by the standard at the time of the 
transaction is also a necessary condition. 

^ hen grain is purchased for grain similar to it* and the 
purchaser makes delivery, • but leaves what he has pur¬ 
chased without taking possession of it till the parties 
separate, there is no objection to the transaction according 
to us ; for mutual possession at the meeting is not neces” 
sary in the sale of grain for grain, whether of the same 
or difterent kind.*. 


If a person should sell olive oil for olives, or oil of 
sesame for sesame, or a sheep having wool on its back for 
wool, or one having milk in its udder for milk, or grape 
juice for grapes, or milk for butter, or a sword mounted 
with silver for silver, and the article which is unmixed 
and separate is more than that which is laid up or con¬ 
tained in the other, the sale, according to our authorities is 
lawful; but when what is separate is less than, or only equal 
to, the other, or the relative quantities cannot be ascer¬ 
tained, the sale is not lawful by general consent. All this 
implies that in the article which contains a portion similar 
to the other, there is some surplus or residuum which lias 
value, for otherwise the sale would be unlawful. And it 
should be observed that for this qualification there is a 
report of an express saying of Aboo Huneefa. 

According to Moohummud, the sale of cotton for its 
thread is lawful, and the opinion seems to be correct; and 
the sale of cotton cleared of its seeds for cotton not so 
cleared is also lawful, where it is known that the former is 
more than the actual cotton contained in the latter; and 


respond with this in the printed edition of the Arabic orieinal • .. , 
the rule appears to be too general. ® 

* It seems evident that the grain is supposed to be specific 
produced. aud 
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when cotton cleared of seeds is sold for cotton seeds, it is 
also necessary that the former should exceed the cotton 
contained in the seed. There is no objection to the sale ot 
cotton thread for cotton cloth, or any other thread for its 
cloth, when the cloth is not usually weighed. 

The sale of one hufeez of confection of sesame for two 
kufeezes of sesame is lawful, the excess being set against 
the odour or perfume. 

If one should purchase a sheep for mutton,* and the 
sheep be slaughtered and skinned, and the inside fat and 
intestines taken out and removed, the sale is lawful only 
when they are both equal. If the sheep be slaughtered 
but not skinned, and the mutton is less than, or only equal 
to, the flesh of the slaughtered sheep, or the relative 
quantities be unknown, the sale is not lawful, while if the 
mutton exceed the flesh of the slaughtered sheep, the sale 
is lawful. And if a living sheep be purchased for mutton, 
the sale ought, according to analogy, to be unlawful, unless 
it be known that the latter exceeds the flesh in the 
former; and such was the opinion of Moohummud; but 
on a favourable construction it is held to be lawful in all 
cases; and such was the opinion of both Aboo Iluneefa 
and Aboo Yoosuf. Distinct specification, however, is 
necessary, and any delay in delivery is unlawful. And if 
a person should purchase a slaughtered sheep for a living 
sheep, the sale is lawful by general agreement; or if one 
should purchase two living sheep for one slaughtered 
sheep unskinned, the sale would also be lawful. And the 
sale of two slaughtered and skinned sheep for one 
slaughtered sheep unskinned is likewise lawful, there 
being flesh for flesh, and the excess in the two being a 
set off to the offal in the single sheep; but if the two 
were not skinned, the sale would be unlawful; for there 
would be an excess of flesh and offal also, which would be 
usury, ilnd the sale of two skinned sheep for one skinned 
sheep is not lawful, for both being flesh the excess would 
be usury, unless, indeed, the single sheep equalled the 
two in weight, when the sale would also be lawful. 



* That is, the flesh of another sheep. 
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All flesh is referred to its origin, or the animal from Cow ami 
whence it is taken. Hence, as the cow and buffalo are of theslm^ 
the same kind, the sale of the flesh of the one for that of kind, 
the other with any excess is unlawful. Camels also are of So the Ara- 
one kind, whether Arabian or Bactrian ; arid in like 
manner all animals of the class ghunum , which comprises camel, and 
sheep and goats, are held to be of the same kind. ^ep and 

Raw flesh may be lawfully sold for that which is cooked Raw for 
when the quantities are equal; and any excess is forbidden, 
unless there be things in the cooked flesh put in for 
seasonings. 

The flesh and milk of the camel, cow, sheep, and goats, Milk of 
are of different kinds, and one may be sold for the other anTmaisf 
with excess from hand to hand; but any delay in delivery different, 
is not allowed. So also with regard to tail fat,* flesh, and Flesli and 
inside fat, being all of different kinds, part of one may be fatdifferent ' 
sold for part of the other in excess, but not with any 
postponement of delivery. Fat of the sides, or the like, 
follows the flesh, and is, therefore, different in kind from 
inside or tail fat. With regard to the heads, extremities, 
and skins of animals, they may be sold in any way, from 
hand to hand ; but a delay in delivery is unlawful. 

There is no objection to the sale of the flesh of birds. Flesh of 
one for two, from hand to hand ; but any delay in delivery birds ’ 
is unlawful ; and it is reported of Aboo Huneefa that he 
allowed the sale of birds for bird flesh with excess, though 
of the same kind. One hen may be lawfully sold for two 
hens that have been killed, whether they be roasted or 
raw. Nor is there any objection to the sale of one fish for 
two fishes, for they are not weighed ; but where the 
fish is of a kind that is weighed, the sale is not lawful, 
except similar for similar. And in every town where flesh 
is sold without being weighed, there is no objection to 
the sale of one joint for two joints and regal'd is to 

* Arab. Alyut , the fat tail of the Asiatic ram.— Richardson, The 
species is commonly known as the Cape sheep, and is met with in 
India, chiefly in the North-Western Provinces. 

f Joints of meat are not weighed in Calcutta, even in the European 
bazars. 
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be had in this case to the state of the people of the 
country. 

One jug of water may, according to Aboo fluneefa and 
Aboo Yoosuf, be lawfully sold for two jugs of water; for 
water with them is neither a measurable nor weighable 
commodity, and may, therefore, be lawfully sold with 
excess. And when ice is sold by weight, it may be law¬ 
fully sold for ice, provided the quantities opposed are 
equal. 

When cloth wrought or embroidered with gold is sold 
for pure gold, it is necessary to the legality of the contract 
that the latter should exceed the gold contained in the 
cloth. Cloth takes its kind from its material and qua¬ 
lities, though it should be comprehended under one gene¬ 
ral name, as Hurwee and Murwee, or cloth ot Herat 
and cloth of Meroo; and Meroo cloth embroidered in 
Baghdad is different from that which is embroidered in 
Khorassan. So also cloth made of flax and cloth made 
of cotton are of different kinds. There is no objection 
to the sale of cotton thread for flax, or wool for hair, in 
the proportion of one to two; but any delay in the de¬ 
livery of one of them would render the sale unlawful, as 
the articles are estimated by weight. In like manner silk 
thread may be lawfully sold for cotton thread; but soft 
cotton cannot be lawfully sold for dry except similar for 
similar. If woollen cloth be sold for wool, and the former 
be in such a state that if unworked it would turn again to 
wool, equality by weight is to be regarded as necessary, 
but not otherwise. 

There is no Reba or usury between a slave and his 
master, unless the former be drowned to the neck in 
debt, in which case Reba between them would be unlaw¬ 
ful ;* but debt to a more moderate extent would not have 



* This alludes to the case of a slave who is mazoon, or licensed by 
his master to trade, when, though the slave and his acquisit ons an. 
still the master’s property, they are both liable tor * 

creditors have, therefore, a qualified right m them, J 

dealing with his slave when 1m is in debt is liable to suspicion. 
Hamilton's Hedaya , vol. iii- p* 511- 
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that effect. A Moodubbur and an Oom-i-iculud are in 
this respect on the same footing as an absolute slave; 
but not so a Mooliatib. And there is no Reba between 
partners, when they interchange copartnership property ; 
but with regard to other property there may be- Reba be¬ 
tween them, and it is unlawful. Neither is there any 
objection to Reba between a Mooslim and an enemy in 
an enemy’s country, according to Aboo Huneefa and 
Moohummud; but Aboo Yoosuf thought that even in an 
enemy’s country Reba was unlawful. And when a Moos¬ 
lim enters an enemy’s country under protection, and sells 
to a Mooslim who had embraced the faith in that country, 
but had not taken refuge with us, Reba would be lawful 
in the transaction, according to Aboo Huneefa ; but both 
Aboo Yoosuf and Moohummud differed from him on this 
point; and if the convert had once taken refuge with 
us, and then returned to the enemy’s country, Reba in 
a sale to him would without doubt be unlawful. The 
case would be the same if both the parties had embraced 
the faith in the enemy’s country, and had not taken 
refuge with us. And a sale which we should consider 

u 

invalid would, if entered into between them in the 
enemy’s country, be lawful according to Aboo Huneefa 
and Moohummud; but Aboo Yoosuf* thought that it 
would be unlawfuL 

Section VII. 

Of the Sale of Water and Ice . 

The sale of water in its well or stream is unlawful.* w ® ter m 

well or 

The device in this case is to let the bucket and rope stream. 

* Because existing there in its place, by the creation of God, ii is 
free to all.— Kifayali , vol. iv. p. 1103. It has been said (note, page 
147) that, according to a saying of the Prophet, “ all men arc partners 
in water, fire, and grass.** This is to be understood, with regard to 
water, that all men have a right to its nse, for drink to themselves 
and beasts; and, for that purpose, to draw it from wells, reservoirs, or 
streams, that are private property, as being in appropriated lands.— 

Inayah, vol. iii. p. 98. The owner may, however, in general, prevent 
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to hire* When a person has taken water and put it into 
a water-pot or other vessel, he has thereby secured and 
become entitled to it, and may lawfully sell or otherwise 
dispose of it, in the same way as he may do with game 
after it has been taken. And in like manner rain-water 
may become property by collecting it. With regard to 
the sale of water collected by mankind in tanks or reser¬ 
voirs, it would appear that if the tank or reservoir be 
plastered, or made of brass or copper, the sale of water in 
it is in all cases lawful, the proprietor of the reservoir 
having in a manner secured the water by putting it 
there. It is, however, a condition that the stream or 
channel by which the reservoir is supplied be cut off 
or stopped, in order that the water sold may not be mixed 
with what is unsold. If the reservoir be neither plastered 
nor made of brass or copper, there is the same difference 
of opinion among the learned with regard to the legality 
of the sale of the water contained in it as exists with 
regard to the sale of ice in an ice-house in summer. In 
this case Moohummud was of opinion that if delivery 
were first made on the offer for sale, and the thing then sold 
after delivery, the sale would be lawful ; but that if first 
sold and then delivered, the sale w'ould not be lawful. 
The valid decision, however, seems to be, that the sale 
is lawful though it should precede the delivery, provided 
that the delivery take place within three days; but if the 
delivery do not take place within that time, the sale is 
unlawful. When the sale is lawful, the purchaser has 
the option of inspection on seeing the ice at the time 
of delivery ; but if he should not see it till after de¬ 
livery, and the three days have then expired, he has no 
option of inspection; while, if the delivery should take 
place within the three days, his option is good till the 
completion of three days from the contract. 




a person from coming on his land to drink ; but, in that case, he must 
supply the person himself. And if he refuse, and the person be thirsty, 
and apprehensive of injury to himself, he may oppose the proprietor 
with force of arms, as withholding from him his just right.— Hamil¬ 
ton's Hedaya , vol. iv. p. 141. 
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A shirby or right of water for irrigation,* cannot be A shhb. 
lawfully sold alone; f but when sold with the land the 
sale is lawful. When land is sold with a slurb of other 
land, Moohummud has not recorded any opinion as to the 
legality of the sale; but it is related on the authority 
of the learned Aboo Nusr that the sale is lawful; and the 
learned Aboo Jaafur says that there are indications of 


Moohiunmud having been of that opinion. 

A person purchases from water-carriers such and such 
large leathern bags of Euphrates water; the sale, accord¬ 


ing to Aboo Yoosuf, is lawful when the bags are distinctly 
specified, from a regard to the practice of mankind. And 
the rule is the same with regard to water-pots on a 
favourable construction; but according to analogy the 
sale should not be lawful when the quantity of the vessels 
js not known, and this was the opinion of Aboo Huneefa. 
When a person says to another, “ Water my cattle for so 
many months for a dirhem ,” the transaction is not lawful; 
but it he should say, “ So many leathern bags the month,” 
the sale would be lawful if the bag were shown. If a 
person should say to another, “ I will irrigate your sown 
field its full, and were to open his channels and water 
it, he would not be entitled to any tiling; but if he were 
to say, “ I will water your cattle from my reservoir for 
so much,” the transaction would be lawful. 


* “This does not fall within the common right of mankind; for if 
a person desire to water land that he has brought into cultivation with 
this” (that is, water from wells, and the like, that are property), “the 
owners of the stream may prevent him, whether injurious to them or 
not, because that is their peculiar right.”— Hidayah , vol. iv. p. 1104. 
See Translatioji, vol. iv. p. 140. 

t But it may be inherited, or acquired by bequest, or reserved.— 
Ibid . page 147. 
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Section Y1II. 

Of Uncertainty in the Thing Sold, or the Trice. 

Any ignorance of the thing sold or of the price, that 
affords room for objection to its delivery, prevents the 
legality of a sale ; but an ignorance which affords no room 
for such objection does not vitiate the contract, as, for 
instance, ignorance of measure when a heap distinctly 
specified is sold, but its quantity is unknown, or ignoi’ance 
of tale when a package of cloth distinctly specified is sold, 
but the number of pieces contained in it is unknown. 

When the price is stated absolutely in a contract of 
sale, the amount only without the denomination of the coin 
being specified, that coin which is most prevalent in the 
city is held to be implied, and if the coins be of different 
denominations the sale is vitiated, unless one of them be 
specified, or be more current than the rest, when that 
would be understood. The contract, however, is vitiated 
only when the coins are of different values; for if the 
values be equal the contract is lawful. 

If a person purchase something from another without 
any mention of the price, the sale is invalid; but if the 
seller should say, “I have sold you this slave without 
a price,” and the purchaser should answer, “ I have 
accepted lrim,” the sale is void. 

When a person says to another, “ I have sold you this 
heap, every Kufeez of it for a dirhem ,” the sale, according 
to Aboo Huneefa, is lawful as to one Kufeez at that rate, 
and it is not lawful as to the rest, further than that the 
purchase)’, when made acquainted with the whole number 
of Kvfeezes before the separation of the parties, has the 
option of taking the remainder at the rate mentioned, or 
of rejecting it; but as to one Kufeez for a dirhem the sale 
is imperative. Aboo Yoosuf and Moohummud, on the 
other hand, were of opinion that the sale would be lawful as 
to the whole quantity at the rate of a dirhem the Kufeez, 
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whether the number of Kufeezcs be known or not. And 

the case would be the same, with the * same difference of 

* • j 

opinion between the master and his disciples, if the seller 
had said, “ I have sold you this heap, every two Kufeezes 
of it for two dirhems ,” or “every three Kufeezes of it for 
three dirhems.” If a dispute should not arise between the 
parties until the seller had actually measured the heap, or 
part of it, and delivered the quantity so measured to 
the purchaser, the sale would be obligatory, according to 
Aboo Huneefa, as to the portion delivered, and void with 
regard to the remainder. 

It is to be observed that what has been above stated Applicable 
of a commodity estimated by capacity is applicable, with eUfe^oT 0 " 
the same differences of opinion, to commodities of weight, weight, di- 

visible \v* 1111 ^ 

which can be divided without any injury, as honey, olive 0 ut injury, 
oil, and the like. But witli regard to articles of long or Construc- 
scpiare measure, as if a person should say, “ I have sold Sticks 
you this land, every cubit of it, for so much,” the sale long or 
would not be lawful, according to Aboo Huneefa, as to one 
cubit, nor as to the whole, further than that if the whole 
number of cubits were made known to the purchaser at 
the meeting, he would have an option. But if the parties 
should separate before he became acquainted with the full 
number of cubits, the vitiated quality of the sale would be 
confirmed. According to Aboo Yoosuf and Moohummud, 
the sale would be lawful as to the whole, at the rate men¬ 
tioned, and without any option to the purchaser. And the 
case w r ould be the same, with the like difference of opinion, 
if the seller should say, “ I have sold you this cloth, every 
two cubits of it, for three dirhems” And this rule is ap- Appiicuble 
plicable to every commodity of weight, which cannot be 
divided without injury to the seller. cles of 

With regard to articles of tale, a distinction is to be Construe- 
made according as their unities are nearly alike, or differ tion to 
materially from each other. In the former case, the rule 
is the same, as has been already stated, with regard to Similars of 
articles of weight or measurement of capacity. In the a ‘ e * 
latter case, when the individuals materially differ, as if the 
seller should say, “ I have sold you this flock of ghunum , 
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every sheep of it, for ten dirhems ,” the rule laid down for 
articles of long or square measure, with the same diffe¬ 
rence of opinion above specified, is applicable to the case ; 
but if the seller should say, “ I have sold you this flock, 
every two sheep of it for twenty dirhems ,” the sale would 
not be lawful as to the whole, according to the opinions of 
our three doctors; arid even though the whole number 
contained in the flock were known at the meeting, and 
the sale confirmed, it would still be unlawful. 

If a person should sell a heap with the exception of one 
hafeez , the sale would be lawful as to the whole with that 
exception; but if a particular flock of ghunum were sold, 
with the exception of one sheep, not specified, the sale 
would be invalid. 

If a person say to another, “ I have sold you this flesh, 
every rutl for so much,” the sale is bad as to the whole 
according to Aboo Huneefa, but lawful as to the whole, 
and without any option, according to the two disciples. 
A person buys grapes, every load for so much (the load 
being known to the parties); if the grapes be all of one 
kind, the sale ought to be lawful, according to Aboo 
Huneefa, for one load, as in the sale of the heap, every 
liufeez for a dirhem; but if the grapes be of different 
kinds, the sale would be unlawful, like that of the flock 
of ghunum. According to the disciples, if the grapes 
were of one kind the sale would be lawful as to the 
whole, each load being at the rate specified; and so also 
thou ah the grapes were of different kinds. This has been 
handed down to us by one authority; but another makes 
all our doctors to agree as to the legality of the sale when 
the grapes are of one kind, and states that where they 
are of different kinds the futwa is agreeable to the opinion 
of the disciples, and obligatory upon Moohuminudans. 

When the thing sold is a commodity estimated by 
capacity, and the whole of the measures contained in it 
is mentioned, the contract has reference to the quantity 
specified. Thus, if the seller should say, “ I have sold 
you this heap on condition that it is a hundred kufeezes, 
every kufeez for a dirhem or, on condition “ that it is 
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a hundred hufeezes for a hundred dirhems ” (that is, 
with or without the specification of a particular price the 
kufeez ), and the quantity’ is found to be as mentioned, 
good and well it belongs to the purchaser, and he has no 
option. If the quantity be found to exceed the hundred 
hufeezes , the excess does not enter into the sale but be¬ 
longs to the seller, the purchaser being entitled to no 
more than the exact quantity specified for his hundred 
dirhems , and being in this case also without any option ; 
while, if the actual quantity fall short of the hundred 
hufeezes , the purchaser has the option of taking it at 
a rateable abatement from the price, or abandoning it 
altogether.* The same rule applies to all commodities Applicable 
of capacity, and also to all of weight when of such a a r t ° c ic S of 

nature that the dividing them would not be attended with capacity, 

° and some 

any injury. of weight 

If a person should purchase a piece of cloth, on con- Effect of 
dition that it contains ten cubits for ten dirhems , or a dition where 
piece of land on condition that it contains a hundred the article 

1 ... , T is of long 

cubits for a hundred dirhems , and should in either case or square 

find the quantity to be less than what he bargained for, measure. 

he has the option of taking the whole at the full price, 

or of rejecting it; and though the quantity should exceed 

the number mentioned, the purchaser is entitled to the 

whole, without any option to the seller. If in the above 

case the seller had said, “ I have sold you this cloth 

or this land, on condition that it contains ten cubits, every 

cubit for a dirhem,” and the purchaser had found the actual 

contents to be fifteen cubits, he would have the option of 

taking the whole at the rate of a dirhem the cubit, or of 

rejecting it; or if he had found the piece to contain no 

more than nine cubits or less, he would in like manner 

have the option of taking it at a rateable share of the 

price.! And the rule is the same with regard to all things 


* jn this case, the contract turns ou the quantity mentioned, which 
is therefore said to be usul, or original. 

t Throughout this case, though varied in the second part of it, it 
will be observed that the contract turns on the actual thing, not on 

N 2 
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of long or square measure, such as timber, &c.; and also 
things estimated by weight, the dividing of which would 
be attended with any injury, such as a brass or copper 
vessel or the like, as if one should say, “ I have sold this 
vessel on condition that it is ten mincis for a hundred 
dirhems” and it is found to fall short or exceed the 
weight indicated, and that whether, a price had heen 
specified for each mina or not. If a person should sell a 
silver vessel on condition that its weight is a hundred minas , 
for ten deenars , and after mutual delivery and the sepa¬ 
ration of the parties, the weight is found to be two hun¬ 
dred, the whole belongs to the purchaser for ten deenars 
without any addition to the price; but if the weight be 
found to be only eighty or ninety the purchaser has an 
option. If a price were mentioned for every ten of the 
weight, as if the seller should say, “ I have sold it to you 
on condition that it contains a hundred for ten deenars , 
every ten weight for a 1 deenar” and mutual possession 
should take place, and the weight is then found to be 
a hundred and fifty, the fact being ascertained before the 
separation of the parties, the purchaser has the option of 
adding five deenars to the price and taking the whole 
at fifteen deenars , or of rejecting it; but if the fact be not 
ascertained till after the separation of the parties the sale 
is void as to one-third of the vessel, and the purchaser 
at liberty with regard to the remainder to take it at 
two-thirds of the price, being ten dirhems , or to reject 
it altogether, and demand back his deenars . If, on the 
other hand, the weight is found to be fifty, and the fact 
be ascertained before or after the separation of the parties, 
the purchaser has an option of rejecting the sale and 


the quantity mentioned, which is therefore said to he only a descrip¬ 
tion.—See Hamilton's Hedaya , vol. ii. p. 368. Several rules have been 
given for distinguishing when the quantity mentioned is original, and 
when only descriptive. That which runs through the cases in the text, 
makes it depend on the articles sold; and when they are of sucjb a 
nature as to be injured by division, “ the more or less is description 
when of a nature not to be so injured, the “ more or less is original.” 
—Kif ay ah) vol. iii. p. 14. 
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reclaiming his ten deenars, or he may be content with the 
vessel and take back five deenars of the price. And the ° r one of 
same rules would apply i£ the purchased vessel' were of fortilver. 
gold and the price in dirhems . 

If a person should sell a vessel for something of its own A vessel 
kind similar in weight, and the vessel is found to be in ^miian ltb 
excess, the purchaser may either add to the price or reject 
the vessel, provided the fact of excess be ascertained be¬ 
fore the separation of the parties; but if the fact be not 
ascertained till after their separation, the sale is void for 
want of possession to the extent of the excess. If, on 
the other hand, the vessel is found to be deficient in 
weight, the purchaser may either retain it, reclaiming a 
suitable return of price from the seller, or rejeet it alto¬ 
gether, whether a price were mentioned for each dirhem's 
weight or not. 

With regard to articles of tale, the individuals of Which Articles of 
are nearly alike, such as nuts and eggs, the rules are tale similar - 
the same as those applicable to commodities of weight 
or capacity, and the contract depends on the quantity, 
whether one price be mentioned for the whole, or a sepa¬ 
rate price for each individual. When the articles of tale Dissimilar, 
are different, such as goats, cows, and the like, as if 
one should say, “I have sold you this flock of ghunum 
on condition that it contains a hundred for a thousand 
dirhems ,” or “ every sheep for ten dirhems ,” and the 
number is found to correspond with that bargained for, 
good and well; if it is found to exceed the number, the 
sale is invalid as to the whole, whether a specific price 
per head were mentioned or not; if the number is found 
to fall short of that stipulated for, and a price per head 
had not been mentioned, the sale is also invalid; but if a 
separate price per head were mentioned, the sale is lawful, 
and the purchaser has the option of taking what remains 
at the price mentioned, or of rejecting it. If a seller should 
say, " I have sold you this flock of ghunum , every two 
sheep for twenty dirhems and should mention the whole 
as being a hundred, the sale would be invalid, though the 
number should be found to be the same as was specified. 
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When a person purchases wheat on condition of its 
being a hoor and finds the quality to be a kiifeez less* the 
contract is invalid as to what remains, according to Aboo 
Huneefa, whose opinion is approved.* And in like man¬ 
ner, if a person should purchase a hundred nuts at the 
rate of a fuls the nut, and should find some of the nuts 
to be empty, or a hundred eggs at the rate of a danik the 
egg, and find some of them to be rotten, the contract is 
not lawful, on the same authority. In these cases the 
vice inherent in the contract, so far as relates to the 
empty nuts and rotten eggs, affects the remainder, accord¬ 
ing to Aboo Huneefa, and the whole contract is vitiated. 
And if a person were to purchase a package on condition 
of its containing ten pieces of cloth, and find that there 
were more or less, the contract is bad. If, however, a 
price were mentioned for each piece, and a deficiency 
were found, the contract would be good as to the existing 
quantity, the purchaser, however, having an option ; but 
if there was found to be an excess the contract would be 
invalid. It has been said, that according to Aboo Huneefa, 
the contract would be bad in the former case also; but the 
correct opinion is, that in that case the sale is lawful. 

Sale is lawful by means of a particular vessel the 
capacity of which is unknown, or of a particular stone 
the weight erf which is unknown. It is implied, however, 
that the vessel is not of a nature to contract or expand ; 


for otherwise sale by it is not lawful, with the exception, 
on a favourable construction, of a leathern bag for water, 
on account of its being generally used for that purpose. 
In like manner it is not lawful to make use of a stone 
which crumbles away, or any other weight that is liable to 
become light by drying, as a citrul or water-melon. And 
it is also a condition of the validity of the contract 
retaining it3 validity, that the vessel or stone shall be 


* There is a distinction between this case and that of the hundred 
Jsufeezes on page 179, which I do not attempt to indicate on the 
margin. I think it is that the koor is considered as a whole, and that 
the quantity is therefore held to he descriptive, though the commodity 
is estimable by capacity. 
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preserved in its present condition, for if it should sustain 
any diminution before delivery, the contract would be 
rendered invalid. 

A person having dirhems in his possession says to When the 
another, “ I have purchased that piece of cloth,” for in- ^uLrized" 
stance, “ for this,” pointing to the dirhems , and they are and proves 
found to be bad;* the sale is invalid. A person wishing t0 ebad * 
to purchase a slave girl brings a purse, and says to the 
seller, “I have bought this slave girl for this purse,” or 
“ for what is in this purse,” and the seller having agreed 
to the sale finds that what is contained in the purse is 
not the coin of the place; in such circumstances he may 
reject it and insist on having money of the place. If, on 
the other hand, the contents of the purse are coin of the 
place, the sale is lawful, and the seller has no option. The 
case would be different if the purchaser had said, “for 
what is in this jar;” for the seller would then have an 
option on seeing the dirhems contained in it. This is called 
the option of kumiyut ,+ not of inspection, for the option 
of inspection is not established with regard to money. 

When a person purchases a tiling at its ruhn , J being WTicn the 
ignorant of the price indicated, the sale is invalid. If he {^ferred to 
should learn it at the meeting the sale is lawful; but if but not 
he should not learn it till after the separation of the par- the°partL. 
ties the sale is void. So also if one should sell for the 
same price at which another sold, such price being known 
to the seller but unknown to the purchaser, and the pur¬ 
chaser should learn it at the meeting the sale is lawful, but 
otherwise it is void. A person sells a piece of cloth at its 
ruhn , and then sells it to another before explaining the 
price to the first purchaser, the second sale is lawful; but if 
the seller had explained the prico to the first purchaser, 
and before his approval had sold it to the other, the second 
sale would not be lawful. It is to be observed that by ruhn 
is meant a mark indicative of the fixed price of anything. 




* Arab. Sitook. 

f Literally, quantity , from kum, how many. 
X Literally, writing. 
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When a person says to another, “ I have taken this 
from you for the price at which men sell it,” the purchase 
is invalid; but when he says, “ for the price at which 
it was taken by such a person,” and seller and purchaser 
are cognizant at the time of contract of the price referred 
to, the sale is lawful; if not cognizant of it the sale is 
invalid. If, however, while still at the meeting, they 
should be made acquainted with the price referred to, the 
sale would become lawful; but the purchaser would in that 
case have an option, the price for which he is to be bound 
being then only made apparent to him. This option is 
called the kliiyar tukushoof-ool-lial * And when the article 
sold for a price thus referred to is such that its price does 
not vary, as bread or flesh, it would seem that the sale is 
lawful. 

The sale of ten cubits of a mansion or a bath is invalid, 
according to Aboo Huneefa, but lawful in the opinion of 
his disciples when the whole of the mansion or bath is a 
hundred cubits. And with the master it made no diffe¬ 
rence, according to the most authentic account, whether 
the seller should say, “ten out of a hundred” or not; but 
the learned differ as to the opinion of the disciples, in a 
case where the Avhole number of cubits is not mentioned. 
It is, however, correct to say that the sale is lawful in 
such circumstances. And it seems that both the mastei 
and his disciples were agreed that if the sale were on these 
terms, “one share out of ten shares of this mansion,” it 
would be lawful. 

A person purchases a cubit of a log of wood, or of a 
piece of cloth from a known end, the sale is not lawful; 
and even though the seller should cut off and deliver the 
cubit, the sale would still be unlawful, unless approved of 
by the purchaser. According to Aboo Yoosuf such a 
sale is lawful, and according to Moohummud it is invalid; 
but if the piece be cut off and delivered to the purchaser 

he is not at liberty to reject it. 

A person says, “I have sold you my share in this man- 



* Literally, option on 


the state being revealed. 
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slon for so much;” the sale is lawful if the purchaser 
know the share, otherwise it is not lawful, 

A person purchases from* another a court-yard -or piece 
or land, the boundaries of which are specified, but without 
any mention of the number of cubits in length or breadth, 
the sale is lawful; and it is sufficient for the legality of 
the^ sale if the purchaser be acquainted with the boun¬ 
daries, though lie should not know the names of the 
neighbours. And even though the boundaries should 
neither be mentioned nor known to the purchaser, yet if 
there be no dispute between the parties with regard to 
them, and the whole thing sold be sufficiently ascertained, 
the sale is lawful. 

When a person says to another, “ I have sold you a 
slave for so much,’' without naming him, and he is not in 
the purchaser’s sight, the sale is void by reason of the 
' giound of uncertainty, as it may have reference 
to the slave of another person, or to another slave of the 
seller’s. .When a person says, “I have sold you my slave,” 
and he is possessed of another, the sale is vitiated, but 
may be rendered lawful by the seller and purchaser agree¬ 
ing that a particular slave is the one sold. Some, how¬ 
ever, have said that it is not the first sale which is rendered 
lawful, but that a new sale is contracted by taatee or 
mutual delivery. And even where the seller has only one 
slave, some further description seems absolutely necessary. 
Thus,, if one should say, “ I have sold my slave for so 
much (having only one slave), adding, “ in such a place,” 
the sale would be lawful; but if he should not say, “ such 
ft place, the sale would be unlawful. 

A person says to another, «I have sold you all that is 
m this mansion, of slaves, cattle, and clothes,” the pur¬ 
chaser not knowing the contents of the mansion, the sale 
is invalid; but if instead of mansion he had said w apart- 
ment,” the sale would be lawful; so, also, if he had said, 
“ in this box or sack.” 
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Section IX. 


Of the Sale of things connected with other things, and of Sales 
with an exception . 


Sale of milk The sale of milk in the udder, of a child in the womb, 

udder, or a and of wool on the back of a sheep, are all unlawful, 
child in the according to a well known tradition.* * * § And though the 
unlawful. ’ milk or wool be delivered after the contract, the sale is 
still lawful, and does not become valid. 

Sale of The sale of wheat in the ear by measure or weight is 

thenar a lawful, even though the grains should not yet be con¬ 

firmed or have acquired strength. It is not lawful to 
purchase the straw of such particular wheat; but after 
straw has been stacked or collected, and before it is 
strewed or spread out (for thrashing or treading out), the 
sale of it is Lawful. 

Moozdbu- The following sales are all unlawful:+ 1. Moozabunut,% 
unlawful or ^ 1C sa ^ e dates growing on a tree for a similar 
measure by guess or conjecture of dates already plucked 
and gathered; 2. Moohak.ulut,% or the sale of wheat in the 
ear for a similar measure of wheat estimated by the eye ; 
3. Mouldmusut, || which is, when parties bargain about a 
thing, and agree that when the purchaser touches it the 
thing is to become sold; 4. Sale by Ilha-ool-hujr, or the 


* See Hamilton's Hedaj/a, vol. ii. p. 433. 

f Being expressly prohibited by the Prophet.— Hamilton's Hedaya , 
vol. ii. p. 434-5. 

+ Derivative, from the root Zubun, to the literal sense of which it 
bears no analogy, but is purely a technical term of law . — Imameea 
Digest , translated by Captain John Baillie, note, p. 122. 

§ B An infinitive of the fifth conjugation of increase, from the root 
I Juki, which literally signifies “ com putting forth tender blades; ” 
also'“ the ground or soil in which such corn is growing/’ Ibid. 

|| Derivative from Liims, touching. 
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cast of a stone, winch is when a pebble is thrown at several 
pieces of cloth, and it is agreed that whichever is struck 
shall be sold; 5. Moonabuzut,* which is when each of the 
parties throws his cloth at the other, neither having seen 
the other’s cloth, on the understanding that the throwing 
is to constitute a sale between them. 

The sale of a stalk without the wheat is lawful; and if 
one should purchase a shell without mention of its pearl, 
the sale is lawful, and the pearl belongs to the pur¬ 
chaser. 

When a person sells the seeds in a water melon to 
another, and is willing to cut it, the sale is void. So, 
also, with regard to seeds in a date, or the oil in seeds of 
sesame or in olives; and even though the seller should 
make delivery to the purchaser, the sale would not be 
lawful. And if one should sell the skin or tripe, of an 
animal not yet slaughtered, the contract is unlawful; nor 
would it become lawful though the animal were subse¬ 
quently slaughtered and the skin and tripe divested and 
delivered to the purchaser. 

If a person should sell a beam in the roof of a house, 
or a cubit from one side of a piece of cloth, or from a piece 
of timber in a part distinctly specified, or the ornament of 
a sword wliich cannot be separated without injury, or half 
of any crop not yet ripe; or if the crop should belong to 
two parties and one of them should sell his share to 
another than his partner, in all these cases the sale is 
invalid. And if the seller should wish to take out the 
beam, or to cut the cubit from *the cloth or timber, or to 
take off the ornament from the sword, or to reap the 
harvest when the whole of the crop belongs to himself, the 
purchaser is at liberty to cancel the sale before any of 
these things is actually done; but if once done by the 
seller before cancellation, the contract is imperative on the 
purchaser, who has no option. The sale of the stone in a 
ring is on the same footing; if it cannot be extracted 
without injury, the sale is unlawful, and the ring is a trust 
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* From Niibz, throwing. 
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in the hands of the purchaser, for which he is not respon¬ 
sible in case of loss; blit if the stone can be extracted 
without injury, the sale is lawful, and the purchaser is 
liable for its price if it should happen te perish in his 
hands. 

In cases like the above, where the thing sold cannot be 
separated without injury from that with which it is con¬ 
nected, Moohummud being asked whether the right of 
property in the former vests in the purchaser, or is in 
abeyance, replied that it is in abeyance, and does not vest 
so long as the seller has an option to deliver it or not. 
He evidently alluded to the state of the thing before its 
separation; for if it be no longer in a state to justify the 
seller’s refusal to deliver it, the right of property vests in 
the purchaser. If the purchaser should not dispute the 
matter till the seller has disposed of the ring or the apart¬ 
ment to a third party, and delivered it to him, the second 
sale would, according to Moohummud, dissolve the first. 

It is a general principle in all cases of the above de¬ 
scription, that with regard to everything which a seller 
can be compelled to deliver, a purchaser, when he takes 
possession of it under a sale, is responsible in the event of 
it being lost or damaged; but that with regard to things 
of which a seller cannot be compelled to make delivery, yet 
does deliver to a purchaser, the latter does not become 
possessed of them under the purchase, and is not respon¬ 
sible for them in the event of loss. 

Ibii Sumant relates of himself, that he said to Moohum¬ 
mud, “ I wrongfully took -possession of a beam, and in¬ 
serted it into the ceiling of an apartment, and of a brick 
which I built into a mansion, and of a nail which I put 
into a door, and I afterwards sold the apartment, the door, 
and the mansion, is the sale lawful, and will the purchaser 
when he comes to a knowledge of these facts have an 
option of rejecting the apartment, the mansion, and the 
door?” and that Moohummud replied, “The sale is lawful, 
and the purchaser has no such option.” 

Cultivators make improvements on the estate of their 
landlord: if the improvements are buildings or trees the 
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sale of them is lawful, unless there be a stipulation for by culti- 
their remaining on the ground ; but if the improvements be b^sold?^ 
merely culture of the soil, a^’by ploughing and sowing of 
lands, or digging of channels for water, the sale of these 
by the cultivators is not lawful. 

When the subject of sale is a mansion or land held by Sale by a 
two persons jointly in undivided shares, and one of the 
partners before partition sells a specific apartment in the land, 
mansion, or a specific parcel of the land, the sale is not 
lawful even to the extent of his own share; but when he 
sells the whole of his share in the mansion or land, the sale 
is quite lawfuL 

The sale or gift of a watercourse* is not lawful; but the Sale or gift 
sale or gift of a road is lawful. of a water ’ 

If anything be excepted from the subject of sale w T hich road 
might lawfully stand by itself in a contract, the exception ^leaTto 
is lawful; as if one should sell a heap of anything with the exceptions 
exception oi a saa of it, or a cask of vinegar or oil except 
ten viinas . But if anything be excepted which could not 
lawfully stand by itself in a contract, the exception is not 
valid ; as if a female slave be sold excepting the child of 
wdiich she is pregnant, or a flock with the exception of 
one sheep, or an ornamented sword without the ornament. 

If one should sell a building or a mansion, and except from 
it the timber or bricks, or tiles, or ground, the sale is 
lawful when the purchase is made with a view T to demo- 


* Arab. Musyul; literally, place of flowing. The word is ambi¬ 
guous, as it may mean either the enclosure ( rukbut ) of the channel, 
or the right of leading away water from it ( tusyeel ); and it w ? ould 
seem from the text that the sale is unlawful in all cases; and this 
appears to he confirmed by the Uedaya , vol. ii. p. 440. But, accord¬ 
ing to the authors of the Kifayah and the Inayah , when the situation 
and boundaries of the rukbut (which may either mean the body of 
water or the land upon which it is conveyed) are distinctly specified, 
the sale is lawful; when they are not specified, it is unlawful for un¬ 
certainty. When a tusyeel is meant, the sale is unlawful, according 
to both the commentators, because when the water is led away in a 
wooden trough, it rests on the air, and also for uncertainty, and for 
the latter reason when it is to be led through a channel in the earth. 
'—Kifayah, vol. iii. p. 104; Inayah, vol. iii. p. 103. 
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lition. It is not lawful to sell fruit on a tree, and to except 
a known number of rutls; but when fruit is gathered, the 
sale of tlie whole of it with the exception of one saa is 
lawful. 

If goats or a package of cloth be sold with the ex¬ 
ception of one of them unspecified, the sale is invalid; but 
if the excepted individual be specified, the sale is lawful. 
So also with regard to evei’ything estimated by tale, the 
individuals of which differ. 

The sale of a female slave of whom the child in her 
womb has been emancipated is unlawful; and there are 
eleven other cases like this. In one, both the contract 
and exception are lawful; as when a person bequeaths a 
mother without the child of which she is pregnant, oi' 
bequeaths the child without the mother. In four, the 
contract and the exception are invalid; as when a person 
sells a female slave, or enters into an agreement of hitabut 
with her, or lets her to hire, or compounds a debt in ex¬ 
change for her, and excepts in all the cases the child of 
which she is pregnant. And in the remaining six the 
contract is lawful, but the exception is void; as when 
the mother is given and delivered, either as a gift or in 
charity, or is made the subject of muhr in a marriage set¬ 
tlement, or of composition for intentional homicide, or of 
hhoola, or is emancipated, with the exception in all the 
cases of the infant in the womb, the exception is void, but 
the contract is lawful and operative. 

A person sells the enclosed space of a road, reserving to 
himself a right of way or passage over it; the sale ip 
lawful. So, also, if one should sell the lower part of a 
mansion, on condition that he is to have the right of 
erecting an upper story upon it.* It is reported among 
certain rare cases or opinions of Mookummud, that when 
a person says to another, “ I sell you this mansion except a 
road in it from this place to the door of this mansion,” and 
describes its length and breadth, and makes the stipulation 


* See ante, page 51, where the sale of such a right is stated to be 
unlawful. 
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for himself or in favour of another, the sale is lawful, 
and the full price mentioned is the price of what remains 
of the mansion after deducting the road. But if the sale 
were “ on condition that the seller shall have a road on it,” 
the length and breadth of which are described, the sale 
would not be lawful.* So, also, if one should say, “I 
have sold you this my mansion for a thousand dirhems , on 
condition that I shall have this particular apartment,” the 
sale is not valid; while if the terms were “ except this 
apartment,” the sale would be lawful. And if a person 
should say, I have sold you this mansion except its 
buildings,” the sale is lawful, and the buildings are ex¬ 
cluded from it. Or, if he should say “ this land, except a 
particular tree with its foundation,” the sale would also be 
lawful, and the purchaser at liberty to prevent the ex¬ 
tension of its branches over his property. 


Section X. 

Of the Sale of hoo things, one of which cannot he lav fully 
sold, and of the repurchase of a thing far less than it 
was sold for . 

When a person combines a slave and a freeman, or meat 
duly slaughtered and carrion, and sells them together, 
the sale is void as to both, according to Aboo Huneefa, 
whether a price be specified for each or not; but in the 
opinion of the disciples, when a distinct price for each is 
specified, the sale is lawful as to the slave and the meat 
duly slaughtered. So, also, if one should purchase two 
sheep slaughtered and skinned, but one of them slaughtered 
by a Majoosee,f or a Alooshm who wilfully neglected the 
tusmeea J over it; animals so slain being with us the same as 
carrion. When a person joins an absolute slave to a 


* Because there is here a condition for some advantage to the seller. 
See post , chapter x. 
f Explained, ante, note *, p. 159. 

I Ibid, note 
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Modubbur , or Moohatib , or Oom-i-iculud, or Ills own slave 
to that of another, and sells them together, the sale is 
valid with respect to the absolute slave, or the slave which 
is the seller’s property for a share of the .price. So, also, 
when a wukf * is sold together with property in general 
terms, the sale is valid as to the latter, according to the 
most authentic opinions. And when a person purchases 
two casks of vinegar and finds that one of them is wine, 
the contract is invalid as to the whole, according to Aboo 
Huneefa, even though the price were apportioned upon 
each; but when so apportioned, the contract is lawful as 
respects the vinegar, according to both his disciples. When 
a person purchases two slaves, and after taking possession 
of only one of them, sells them both together for a 
thousand dirhems , apportioning the price as five hundred 
for each; the sale is lawful with regard to the slave of 
which he obtained possession, but not lawful as to the 
other, f A person purchases a slave, and before posses¬ 
sion sells him together with another slave of his own, the 
sale is lawful as to the latter, according to our three 
doctors. And when a person purchases a slave for a 
thousand dirhems , and getting possession of him without 
payment of the price, resells him, together with another of 
his own, to the seller for a thousand dirhems , each slave 
being priced at five hundred dirhems , the sale is lawful 
with regard to his own original slave, but not so as to the 
slave which he purchased. 

A person purchases a mansion together with a road or 
highway belonging to the general body of Moohummu- 
dans, the way being distinctly marked off by well-known 
boundaries, and after he has taken possession of both the 
mansion and way, a right is established to the latter. In 
these circumstances, the purchaser is at liberty to reject 
the mansion, or to retain it at a due proportion of the 
price; that is, when the road is confused or mixed with 
the mansion, but if distinguishable from it, he has no 



* Explained, ante , note, p. 154. 
f See ante y p, 21, as to the illegality of such a sale. 
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option, and is bound to take the mansion at its'share of 
the price. And if the road be not marked off and 
bounded, so that the quantity of land contained in it 
cannot be ascertained, the sale is invalid* If for the road 


a private Musjid were substituted, the case would be the 
same as that of the road distinctly marked off and bounded; 
but if the Musjid were a Jama or general one, the sale 
would be invalid, because the sale of such a Musjid is 
unlawful. Nor would it make any difference though the 
general Musjid were in ruins, or only a vacant space re¬ 
mained where it had formerly stood. 

If a person should purchase a slave for five hundred When the 
dirhems in cash, and five hundred more due to him bv a L l ? eg ?. 1 co ™* 

ii... » bination is 

third party, the sale is invalid as to the whole.* When a in the price, 
person purchases a tiling distinctly defined for ten dirhems 
in money, and a thousand muns of wheat, the quality of 
which is described, but the place of its delivery not indi¬ 
cated, which would invalidate the sale according to Aboo 
Huneefa, so far as relates to the proportion of the wheat, a 
question arises whether the taint would in his opinion 
affect the whole contract or not, and it seems proper that 
it should not affect it beyond the share of the wheat. 

The repurchase by a seller, or by a person whose testi- When re- 
mony is not available to him, of anything sold by him, or purc ^ a ^ b 7 
on his account (as for instance, by his agent), for less a ^ ess price, 
than the price for which it was sold, before the actual SaS?’ 
receipt of that price, whether such purchase be made for lawful * 
himself or another, and whether from the original pur¬ 
chaser or his heir (but not from his donee or legatee), the 
thing sold having sustained no diminution in substance, is 
unlawful, when both the prices are in things of the same 
kind and in this case deenars are considered one with 
dirhems . If the consideration be different in kind from 
the original price, or if the subject of sale have sustained 


* As to the illegality of a sale, in consideration of a debt due by 
another. See ante , p. 6. 

t A saying of Ayesha , one of the Prophet’s widows; and other 
reasons are assigned for this. See Hamilton s Hedaya } vol. ii. p. 442. 
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any blemish, the repurchase is lawful. And a repurchase 
for more than the original price, whether before or after its 
payment, is quite lawful. But a fall in the market price 
of the articles does not affect the case; for if the repur¬ 
chase be for less than the original price, it is illegal, notwith¬ 
standing a fall in the market price, no regard whatever 
being had to the latter. And even though half the price 
were actually paid and received, and only half of the thing 
sold were repurchased at less than the remaining half of 
the price, still the transaction would be illegal; but if the 
purchaser should sell to a third party, and the original 
seller then purchase from the latter for less than the 
original price, the transaction would be lawful. If the 
thing purchased be returned by the second to the first 
purchaser for any reason that induces only a dissolution of 
contract as regards .the world at large, it would not be 
lawful for the first seller to repurchase the thing for less 
than what he originally sold it for; but if the reason for 
its return makes it a dissolution as between the contracting 
parties, and a new contract, so far as third persons are con¬ 
cerned,* the first seller may lawfully repurchase it for less 
than the original price. And if the first purchaser should 
make a gift of the thing purchased, or sell it to a third 
party who reconveys it to him by gift or sale, in either of 
these cases he may lawfully resell it to the first seller for less 
than the original price. But if after a gift and delivery of 
the thing sold to a third party the first purchaser should 
retract his gift, and then sell back the thing to the original 
seller at less than the first cost, the sale would not be 
lawful. 

Beceipt of the price, as implied in all the cases, legalizes 
a subsequent repurchase by the seller for less than was 
originally paid. And though he should find the money to 
be base (zooyoof)awl should return it, still the legality of 
the l’epurchase would not be affected. In like manner, if the 
seller should accept as a composition for the price a piece of 
cloth, and then repurchase for less than the original price. 



* See post, chap. xiii. of Ikalut. 



miST/ffr 


195 


REPURCHASE BT A SELLER. 

the transaction would be lawful, and would not be invali¬ 
dated by a subsequent return of the cloth on account of a 
defect; but if the coin should prove to be bad (sitook), the 
purchase would be invalidated. 

^Plien an agent is appointed to sell a slave for a 
thousand dirhems , and does so, but afterwards wishes to 
buy him back, either on his own account or for another, 
for less than he sold him fo£, and before receipt of the 
price, he cannot do so lawfully.' 

It is stated in the Koodooree that one cannot lawfully 
sell merchandise for a price presently payable, and then 
repurchase it for the same price to be paid at a future 
time. And if one were to sell for a thousand dirhems pay¬ 
able hi a year, and then repurchase for a thousand dirhems 
payable in two years, the transaction would not be law¬ 
ful ; but if a dirhem or more were added to the price, that 
would legalize the transaction, the increase in the price 
being opposed to the possible loss contingent on the exten¬ 
sion of the period of credit. 



o 2 
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CHAPTER X. 

OF CONDITIONS THAT VITIATE, AND SDCH AS DO NOT 
VITIATE, A CONTRACT OF SALE.* 


Conditions 
that cannot 
vitiate. 


Conditions 
that may 
vitiate. 


TnE conditions of a sale may in the first place be such 
as are absolutely required by the contract, and would 
be implied in it without any stipulation. Conditions of 
this description cannot of course vitiate the contract; 
as for instance, a condition that the seller shall deliver 
the thing sold, or the purchaser make payment of the 
price.f Other conditions, again, though they are not 
actually required by the contract, may yet be in harmony 
with it, as tending to further or confirm its object. Of 
this nature is a condition that the purchaser shall give a 
surety or a pledge for payment of the price. Conditions 
of this description do not necessai’ily vitiate the contract, 
but may have that effect from some defect in the terms or 
form of the condition. Thus if the person proposed a 3 
surety for the price should be pointed out or named, and 
being present at the place of contract should consent to 
be surety, or being at first absent should subsequently 


* The Prophet “ has forbidden sale with a condition.”— Hidayah 
(original, vol. iii. p. Ill, Translation , vol. ii. p. 44G); but the prohi¬ 
bition is not to be understood in such absolute terms as positively 
to require the invalidity of the sale ( Inayah , vol. iii. p. 112), for he 
actually recommended an option by stipulation, as has been already 
stated in a note, on page 63. And the rules in the text have been 
apparently devised for the purpose of distinguishing the cases to which 
the prohibition is strictly applicable. 

f The condition here is mere surplusage.— Inayah , ibid. 
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come and give liis consent before the separation of the 
parties, the contract wopld be lawful on a favourable 
construction; but if the surety be not sufficiently indi¬ 
cated or named, the contract is vitiated by the condition. 
So, also, if the surety being present at the meeting should 
refuse his consent, or if his consent should not be posi¬ 
tively given before the separation of the parties, or a 
dissolution of the meeting by one of them taking to some 
other occupation, the contract would be vitiated. In like 
manner when it is conditioned that the purchaser shall 
give a pledge for the price, and the pledge is known by 
being pointed out or named, the contract is lawful on 
a favourable construction. When the pledge is not pro¬ 
duced and only indicated by name, it is said in the Moon- 
tuka that the contract is not lawful if the pledge so indi¬ 
cated be a specific chattel, whereas if it be a quantity 
of commodities estimated by weight or measure of capa¬ 
city, and be properly described, the transaction is lawful. 
When the pledge is neither produced nor named, and 
it is merely stipulated that the purchaser shall give a 
pledge for the price, the contract is invalid unless the 
parties r agree on the pledge, and it is delivered by the 
purchaser before their separation, or he at once pays 
down the price abandoning his right to credit; in all 
of which cases the transaction would be lawful on a 
favourable construction. If the condition should be that 
the purchaser shall pledge a koor of good wheat for the 
price, this is lawful, such a degree of uncertainty not 
being sufficient to vitiate the sale. And if a specific 
thing were mentioned as the pledge, and the purchaser 
should refuse to deliver it, he cannot be compelled, but 
may be directed either to deliver the pledge or its value, 
or to pay the price, or cancel the sale; and if he should 
refuse any of these alternatives, the seller may cancel the 


sale. 



When conditions are not required by the contract, nor Conditions 
in strict accordance \yith it as tending to further its ^ n ^ )n 0 e i a 
objects, but have been sanctioned by the law, Mich as custom do 
a condition for option or credit, or though not expiessly 
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sanctioned by law are yet authorized by custom/ such as 
if a person should purchase one shoe on condition of 
another being made to match it; in these cases the 
contract is lawful on a favourable construction. So, 
also, if one should purchase a piece of thick leather on 
condition of the seller sewing or making it into a boot, 
or a high cap or turban on condition of his lining it; 
in these cases the contract is legal from regard to custom. 
And in like manner and for the same reason, the purchase 
of a boot having a rent in it on condition that it shall 
be stitched up, or of an old threadbare garment on con¬ 
dition that the rents in it shall be sown or darned, would 
be quite lawful. But the purchase of a piece of fine linen 
on condition that it shall be cut up and sewn would not 
be lawful, from the want of any known custom on the 
subject 

If a condition has neither the sanction of express law nor 
of custom, and is of such a nature as to afford any par¬ 
ticular advantage to one of the contracting parties, or to 
the subject of the contract when capable of claiming a 
right against another, the contract is invalid, f A person 
says to another, “I have sold you this my slave for a 
thousand dirhems , on condition that you will give me that 
slave of yours,” the sale is invalid, there being here a 
condition of gift in the contract; but if he should say, 
a I have sold you this for a thousand dirhems , on con¬ 
dition that you will give me that slave of yours in 
addition,” the sale would be lawful, the slave being merely 
an addition to the price. A condition in the sale of 
a slave, that if the purchaser should sell him the seller 
is to have a preference at the same price, would vitiate 
the contract. So, also, a condition that the purchaser 
shall make a gift to the seller, or bestow something on him 


* It is only by analogy from the Prophet’s prohibition that the 
contract could be considered unlawful; but analogy is over-ridden by 
positive law, and also by custom, since the intention is to avoid strife, 
which was also the motive for the prohibition.— Inayak , vol. iii. p. 112. 

•j* This would lead directly to strife, and is clearly within the inten¬ 
tion of the prohibition. 
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in alms, or sell or lend him something, would vitiate the 
contract; but a sale on condition of a loan by a stranger 
to such an one is lawful. 

When the condition is for any advantage to the subject Qualification 
of the contract, it is necessary to the vitiating quality of 

of the condition, that the subject shall be a being capable tlie con - 
of claiming or asserting a right against others. By this 
definition slaves are taken out of the category of animals 
in general, and if a person should purchase any animal 
other than a slave, a stipulation in its favour, as for in¬ 
stance, that the purchaser shall not sell or give it away, 
would not have the effect of vitiating the contract. But 
a stipulation of this kind with regard to a slave, whether 
male or female, would invalidate the sale. Sale of a slave 
with a condition that the purchaser shall feed him is 
lawful; but if the condition were that he shall be fed 
on sweetmeats or flesh, the sale would be invalid. And if 
a slave be sold on condition that the purchaser shall 
emancipate him, the sale is invalid according to the most 
probable reports of the opinions of our doctors. Hence, 
if the purchaser should emancipate the slave before taking 
possession, the emancipation would not take effect; but 
if he should first take possession and then emancipate, the 
contract would become lawful, according to Aboo Hu- 
neefa, on a favourable construction, and the purchaser be 
liable for the price ; though according to the disciples, the 
contract would not become lawful, and the purchaser 
would be liable for the value. And they all agree in 
opinion that if the slave should perish in the purchaser’s 
hands before emancipation, he would be liable for his 
value, and that the consequence would be the same if the 
purchasers should sell or give the slave away. A person 
purchases a slave girl on condition that he will dress her 
in silk, or not beat or afflict her; the sale is invalid. 

If the condition be for some advantage between one Effect of 
of the contracting parties and a stranger, as if a person f“"^ e n 
should purchase on condition that such an one, a stranger, ^vantage, 
shall lend the seller so much, or that the scllei shall lend a stranger, 
such an one so much, the contract is invalid according to ‘ 
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one authority* but not so according to another; while in a 
third it is stated* as a saying of Moohummud* that every¬ 
thing which would vitiate a contract when stipulated to b* 
done by the seller* is void when stipulated to be done by a 
stranger* and that anything which in the former circum-* 
stances would not vitiate the contract* is lawful when 
stipulated to be done by a stranger* the stranger being of 
course at liberty to sanction the condition or not. at his 
pleasure. 

MisceUa- When a person sells a piece of cloth on condition that 

neous con- r 17 . 

ditions. the purchaser shall neither sell nor give it away; or a 

beast on the like condition* or provisions on condition that 
he shall neither eat nor sell them* the sale is lawful; * but 
if the condition were that he shall sell* or that he shall not 
sell* to a particular person* the sale would be invalid. So* 
also* if the condition were not to sell without the per¬ 
mission of such an one. And if a person should purchase 
a mansion on condition that he is not to pull it down or 
build it without the permission of such an one* the sale 
would be invalid; or if one should purchase a thing on 
condition of paying the price out of its sale* the contract 
would also be invalid. When a mansion is sold on con¬ 
dition that it shall be made into a Musjid * or bath* or 
cemetery* for the use of Moohummudans in general* or pro¬ 
visions are sold on condition that they shall be bestowed in 
alms on the poor, the sale is invalid ; but if the condition 
were that a mansion be converted into a Christian church*f 
or that grape juice shall be made into wine* the sale would 
be lawful. And if one should say* “ I sell this (slave) for 
three hundred dirhems * and on condition that he shall serve 
me for a year*” or on condition* & c.* without the connective 
“ and*” or on condition “that he shall serve thee for a 
year,” the contract would be invalid* because all these 
expressions are tantamount to a lease in the sale. If a 


* And the condition void, for there is no one to demand it, and it is 
treated as a mistake or surplusage.— Inayali , vol. iii. p. 113. 

f The construction of a new church in a Mussulman territory is 
unlawful (though an old one may be rebuilt), and there is no person 
entitled to claim performance of the condition. 
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person should sell a piece of cloth on condition that the 
purchaser shall tear it, or a house on condition that he 
shall destroy it, the sale is lawful, and the condition void. 

When a person says to another, “l sell you this my Salem con- 
slave for the thousand dirhems due to you by such an one Slderatl0n , 
as a payment from me to you on his account,” the sale is debt, with- 
lawful, and the seller a volunteer on part of the person ^cfensent. 
referred to. But when a person sells his slave to another for 
a debt due to the purchaser by such a person, and the 
person is content, the sale is lawful, and the seller becomes 
entitled to the property, whatever it may be, which was 
due to the purchaser by the person referred to. Where, 
again, one sells a slave on condition that the purchaser 
shall pay his price to a creditor of the seller, the sale is 
invalid. So, also, if the condition be that the purchaser 
shall become responsible for him to a creditor for a 
thousand dirhems , the contract would be vitiated. And 
when a person is creditor to another in a deenar , and pur¬ 
chases from him a piece of cloth on condition that the debt 
shall not be accounted for in the price, the sale is bad. 

A person purchases the whole produce of an orchard, on Purchase 
condition that the seller is to build up its walls, the sale is duceof an 
invalid. But if the seller were to say, Ctf Buy, that I may orchard, 
build the walls,” the sale would be lawful. If he should Stion. C ° n " 
refuse to build he cannot be compelled to do so, but in 
that case the purchaser would have an option, and might 
either hold by or rescind the bargain. 

A person sells a tiling on condition that he is to make Condition 
delivery by instalments, the sale is not lawful; but if tylnsud? 
delivery in that manner is not made an actual condition ments. 
of the sale, and is only stated after the sale, the seller* 
may take the whole. And if one should purchase on 
condition of delivery to him at his residence, and the 
residence as well as the purchaser are botli within the 
city, the sale is lawful on a favourable construction, ac¬ 
cording to Aboo Huneefa and Aboo Yoosuf; but if the 
residence of the purchaser be without the city, or himself 
without and his residence within the city, the sale is not 


* So in the original, vol. iii. p. 186 . 
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lawful by general consent. So, also, if they were both 
out of the city, and the condition were that the thing sold 
should be carried to his residence, the sale would also be 
unlawful by general agreement. 

A person sells a slave on condition that the price shall 
be paid in another city, this vitiates the sale if the price 
be immediately payable. But if he were to sell for a 
thousand, payable in a month, and with such a condition, 
the sale would be lawful for the thousand in a month, but 
the condition void, because the sale is on credit for a fixed 
period, and the condition is intended only to specify or fix 
the place of payment, which is not valid with regard to a 
thing that does not require porterage or trouble for its 
conveyance. If, however, the price or consideration were 
of such a nature as to require porterage and trouble for its 
conveyance, the specification of a place of payment would 
be valid, and the sale be also lawful. A person sells on condi¬ 
tion that so much of the price shall be in cash, and so much 
on credit, or that so much of it shall be on credit for one 
month, and so much for two months, the sale is not lawful. 

When a person sells a pack-horse on condition that he 
is tractable, the sale is lawful; but if one should purchase 
an ewe or a camel on condition of her being pregnant, the 
sale would not be lawful according to the Zahir llewayut. 
Opinions differ as to the effect of such a condition in the 
purchase of a female slave, some being against its legality, 
as in the case of the same condition when applied to 
beasts; but the weight of authority seems to be in favour 
of the contract. According to one account, however, a 
distinction is to be made, and the sale is said to be lawful 
when the stipulation is on the part of the seller, but un¬ 
lawful when the stipulation proceeds from the purchaser. 
Authorities also differ as to the legality of a stipulation in 
the purchase of a cow, that she shall be in milk, some con¬ 
sidering the sale to be lawful, but others, apparently the 
majority, being of opinion that it is unlawful. There is 
also a difference of opinion with regard to a similar con¬ 
dition in the purchase of a female slave bought as a nurse; 
but the weight of authority and the futu:a arc in favour of 
its validity, the condition being considered necessary to her 
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ability for the object in view, and to be like a qualification 
for a trade, in the same‘way as if a male slave were pur¬ 


chased on condition of his being a baker. 


If a person should purchase a water-melon on condition 
of its being sweet, or olives, or sesame, on condition of 
their containing a certain quantity of oil, or undressed 
rice on condition that it will come white out of the 
water, and be so much in quantity, or a sheep, or bid], on 
condition of its containing a certain weight of flesh; in all 
these cases, the sale would be invalid, on account of the 
difficulty of determining the facts before trial. In like 
manner, if one should sell an ewe on condition of its giving 
so much milk, the sale would be invalid according to all 
reports; so, also, if the condition were that it should 
bring forth young in a month. A person purchases a 
female slave on condition that she sings such and such 
songs, but finds that she does not sing at all, the sale is 
lawful, and the purchaser has no option. But it has been 
said that this is true only when mention is made of this 
qualification to show that the slave is free from defect, and 
the distinction has been adopted. And in like manner, 
the sale of a butting ram, or a fighting cock, when these 
qualities are stipulated for as indications of a freedom from 
defects, is lawfuL The sale of a dove on condition that it 
shall make certain sounds is invalid, because a dove 
cannot be forced to exhibit in this manner, and there are 
no means of ascertaining whether it possesses the quali¬ 
fications or not. When a dog is sold on condition of his 
being a biter, or a pigeon on condition of its being a 
tumbler, the sale is not lawful unless these qualities are 
explained as defects. The purchase of a slave girl with a 
condition that she shall cook or write such things every 
day is not lawful. A person sells a crop of pot herbs on 
condition of cattle being sent by the purchaser to eat them 
off the groirnd, the sale, though contrary to analogy and 
the opinions of some, is lawful on a favourable construc¬ 
tion, and the fulwa is in accordance. 

A person purchases land on condition that the seller p urchase 
shall pay the Khiraj or land-tax, the sale is invalid. otUndon 


v 
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And the result would be the same if the condition were 
that he shall pay a part of the khircij, provided such 
part be of the original khiraj assessed uponr the land; 
but if the part referred to be an addition to the original 
khiraj, the sale is lawful. A person purchases land on 
condition that the khiraj is three dirhems and finds it to 
be four,* or four dirhems and finds that it is three, the sale 
is invalid if he were aware of the fact ; but if he were 
not aware of it the sale would be lawful, the purchaser 
having an option to confirm the sale at the actual khiraj, 
or to reject it entirely. And if one should purchase 
Khirajee land as land not subject to khiraj, or land which 
is not subject to khiraj as if it were Khirajee, the seller 
having other Khirajee land the khiraj of which he ascribes 
to this land, and the purchaser be acquainted with these 
circumstances, the sale is invalid. If one should purchase 
on condition of paying what the neighbours are subject 
to, the sale would be invalid. So, also, if the condition 
were that no impost* should be exacted from the pur¬ 
chaser, the sale would also be invalid ; but if one were to 
purchase on condition of not being liable for the first 
impost, the sale would be lawful. 

When land is sold without any mention of khiraj or 
condition regarding it, the sale is lawful; but if it should 
afterwards appear that the land is really subject to a 
heavy khiraj ,—such as would in general be considered a 
defect,—the purchaser has an option by reason of the 
defect ; but if the khiraj be not of that character he has 
no option. In like manner, when a person sells land 
stating the khiraj to be over an amount, and it subse¬ 
quently appears to be so much more as would in general 
be accounted a defect, the purchaser is entitled to reject 
the sale. And if one should purchase a mansion on con¬ 
dition of its being free from casual exactions,! and such 
are subsequently demanded of him, he may return the 
mansion to the seller if alive, or to his heirs if lie be 


* Arab. Jubayut , Tributum .—Frey tag < 

f Arab. Kuwait, pi. of Naibut . Incidens fortune casus .—Frey lag. 
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dead. And if one should purchase a. tavern or shop, on 
condition that its profit is twenty, but finds that in fact 
it is no more than fifteen, and it was meant by the con¬ 
dition to indicate the profit in past times, the contract 
would riot be vitiated thereby; but if it were intended 
to insure that profit for the future, the contract would 
be bad. If the condition were in general terms, .without 
any precise intention as to the past or the future, the 
contract would also be vitiated. 

When a person sells land with the condition of its con¬ 
taining such and such palm trees, or a mansion on con¬ 
dition of its containing such and such apartments, and 
the purchaser finds in either case a deficiency, the sale 
is lawful ; but he has the option of taking the land or 
the mansion at the full price, or rejecting it altogether. 
A person purchases a sword on condition that it is orna¬ 
mented with a hundred dirhems of silver, or a shoe on 
condition that it has a fellow to fit it, or a ring on con¬ 
dition that its stone is a yakoot* or a stone on condition 
of its being set in a gold ring or hoop, and it is found that 
the thing stipulated for is either the pi’operty of a third 
party, or that, though it did once exist as stipulated for, 
it has subsequently perished; in these cases the purchaser 
has the option of taking what remains at the full price 
agreed upon, or rejecting it altogether; with exception, 
however, of the last case put, where if it should be found 
that there is in fact no gold ring or hoop, the sale would 
be invalid. The general principle in these cases is this. 
When two things are so connected that if one of them 
were sold the other would be included in the sale of it as 
an appendage without being mentioned, and a sale is 
made ot the principal thing on an express condition that 
it is accompanied by the other, but it turns out that the 
principal only and not the secondary thing is forthcoming, 
then the purchaser has an option, and may either take 
the actual thing at the full price agreed rpon, or reject 


* The yakoot comprehends, I think, the ruby, sapphire, and oriental 
topaz. See a little further on. 
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the bargain altogether. Where, again, there is no such 
original connection between the things, one of which is 
stipulated for as accompanying the other, and the thing so 
stipulated for is found not to exist, then the purchaser is 
entitled to take the existing thing at a fair proportion of 
the price. ... ( 

A person sells a garment on condition that it is dyed 
with yellow, when, lo! it is white, the sale is lawful, with 
an option to the purchaser. In the same way as when 
one sells a mansion on condition that there are buildings 
in it and there prove to be none, the sale is lawful with 
an option to the purchaser. On the contrary, if one 
should buy a garment on condition of its being white, 
when, lo! it is dyed with yellow, or a mansion on con¬ 
dition of its being free of buildings and buildings are 
found to be in it, the sale would be invalid. And if one 
should purchase fine linen on condition of its warp being 
a thousand and it proves to be fifteen hundred, the cloth 
is to be delivered to him.* And if the condition were 
that the cloth is a girdle of six yards and it proves to 
be only five, the purchaser may retain it at the full price, 
or if he please reject it. When a person says, “ I have sold 
this cloth of kuzzY ’ or “ hhuzz”\ and it proves to be 
mixed, then if the warp be of the material stipulated for 
but the woof different, the sale is void; while if the woof 
be of the material stipulated for the sale is lawful, with 
an option to the purchaser in the case of the kuzz , but 
no such option in the case of the lihuzz when the woof is 
of that material and the warp of something different. 
Aboo Yoosuf being asked with regard to a person who 
had purchased a garment on condition of its being linen, 
but a third of which proved to be cotton, answered " he 
is at liberty to return it, but if the greater part v/ere 
cotton the sale would be invalid.” A person purchases 



* The fineness of linen or cotton manufactures is estimated by the 
number of threads in the warp, and the more there are the finer is the 
fabric. 

t ltaw silk ; that is, reeled or thrown. 

} Floss or spun silk. 
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fried barley on condition of its being mixed with a mun of 
butter, and mutual possession is taken, the purchaser 
looking on the while, it then proves that the butter is 
only half a mun, the sale notwithstanding is lawful, and 
the purchaser has no option. In the same way as if one 
should purchase soap on condition of its being composed 
of so many joors of oil, when it appears that the oil was 
less, but the purchaser was looking at the soap at the time 
of purchase, the sale is lawful and he has no option. So, 
also, if one should purchase a shirt on condition of its 
being made of ten cubits of cloth (looking on the while), 
when, lo! there are only nine cubits, the sale is lawful and 
he has no option.* 

If a person should purchase a book on condition of its 
being the book of marriage compiled by Mokummud, and 
find that it is a book on divorce, or physic, or marriage by 
another author, it has been said that the sale would be 
lawful, for a book is something black on a white ground, 
and there is but one genus with different species. And if 
one should purchase a camel on condition of its being 
Bactrian, and find that it is not so, he is at liberty to 
return it. When a person is sold as a slave girl "and 
proves to be a lad, there is no sale; but this is a favour¬ 
able construction of the law which has been adopted by 
our doctors. The general principle in this and similar 
cases is, that when a tiling is distinctly pointed out as well 
as named in the contract, and is found to differ from the 
name, and the variance is in the genus, the sale is void. 
So that if one should sell the stone of a ring on condition 
of its being a yakoot, and find that it is glass, the sale is 
void. W here, on the other hand, the variance is only in 
quality or description, the contract is lawful, and the 
purchaser has an option on inspection, as if one should 
purchase the stone of a ring on condition of its being a red 
yakoot (ruby), and find it to be yellow.* A person pur- 


* The reader may compare this with what has been said with regard 
to manifest defects, ante, page 104. 
f Sec ante, note, page 205. 
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chases a high cap on condition that its quilting i3 cotton, 
but on opening it finds it to be wool; opinions differ as to 
such a case, some saying that the sale is invalid, and that 
the purchaser should return the cap with compensation for 
the damage occasioned by ripping it up ; but others, that 
the sale is lawful, and the purchaser entitled to damages for 
the variance; and the latter is the valid opinion. And if 
one should sell a jubba , or quilted waistcoat, on condition 
that the outside is of such a material, the lining of sucu 
another, and the quilting of such another, and it is found 
that the outside corresponds with the condition, but the 
other two differ from it, the sale is lawful with an option 
to the purchaser; but if the outside should differ from the 
condition, the sale would be void. 

A person purchases a camel on condition that it does 
not shriek or make a noise, and finds that it does, he may 
return it. And the result would be the same if he should 
purchase without such a condition, and the animal w r ere 
found to shriek or make a noise to such a degree as would 
be generally considered a defect. A person purchases a 
female slave on condition that she has never borne a child, 
and it proves that she has, or on condition that she was 
born at Ivoofa, when in fact she was born at Busrah, in 
either case he may return her. But if a person should 
purchase a piece of cloth on condition that it is of Neisha- 
poor, when in fact it is from Bookhara, or of Herat, when 
it is from Bulkh, or a turban on condition of its being of 
Shuhristan when it is from Samarkand, in all these cases 
the sale is invalid 

When delay is stipulated for in the delivery of the thing 
sold, and the thing is specific, # the contract is invalid; 


* This restriction excludes the sale by sulum, the subject of which 
is an obligation ; that is, something undeterminate. Mr. Hamilton 
says (vol. ii. p. 448), that “ suspension in point of time is applicable 
only to a debt , in order that the debtor may have time to collect the 
sum within the prescribed time, and pay it accordingly ” The word 
in the original Arabic is dooyoon , or obligations in the large sense 
which has been explained in the Introduction. 
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but when delay is stipulated for in payment of the price, unlawful as 
and the price is an obligation, and the period of payment buU^fol 
fixed, the sale is lawful, and where the period is left astoprice. 
uncertain, the sale is invalid. .Among unknown periods 
of payment, the JYeiroz * and Mihrjan'f may be noticed; 
and with regard to these, when they are assigned generally, 
the contract is invalid; but if the JMajoosee Neiroz , or 
Sooltan Neiroz be specified, and the date of occurrence is 
known to the parties, the sale is lawful. If the time fixed 
*°i Payment be the arrival of the pilgrims, the reaping of 
the harvest, the treading out the corn, or the vintage, the 
sale is unlawful. If \fitr% of the Christians be assigned, and 
they have already entered on the Fast, the sale is lawful, 
but otherwise it is unlawful. If a postponement to an un¬ 
lawful date be cancelled before its arrival, the contract 
becomes lawful on a favourable construction, according 
to our doctors, who considered the contract to be in sus¬ 
pense, and that it became lawful on the removal of the 
impediment. Kurkhee lias also cited an express decision 
Oi Aboo Huneefa on the case, and in this he is correct; 
but he has reported with regard to all invalid sales that 
our doctors considered that they became lawful by removal 
of the vitiating cause, but this opinion is incorrect. A 
person having purchased a slave for a thousand dirhems on 
condition of paying some part of the price every week, or 
the whole at the rate of five hundred a month, the con¬ 
tract was held to be bad. 


* First day of the year j literally, new day. 
t A festival observed by the ancient Persians in September, 
t Literally, breaking a fast. 
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CHAPTER XI. 


OF THE EFFECT OF UNLAWFUL SALES. 


Distinction Sale is of two kinds—Null and Invalid. When either 
nun and of the things exchanged is not property, or the thing sold, 
invalid though property, has no value in law," the sale is null, 
contracts. H< ^ . f the prlce or the thing so ld be blood, or carrion, 

or a free person, or if the thing sold be wine, a hog, or 
unlawful game, the sale is absolutely null, there being no 
contract. Where, again, both the things exchanged are 
property, and the tiling sold has value in law, but the 
price wants that quality, as if one should purchase a com¬ 
modity which has legal value for wine, a hog, unlawful 
game, or a Modubbur, Mohatib, or Qom-i-wulud, or where a 
vitiating condition or the like enters into the contract, the 

sale is invalid. _ 

Effect of In the cases last mentioned, sale is contracted lor the 
an invalid va j ue 0 f the thing sold, and the purchaser becomes pro- 

right™ prietor of the latter on taking possession. Authorities 

property in however, as to its being a trust in his hands, or at 

sold 1 11 g his risk and responsibility; some being of the one, and 
some of the other opinion.f It is a condition of possession 
having the effect referred to, that it should be taken with 
the seller’s permission; for without his permission it is the 
same as if there were no possession. When a peison 
takes possession without the permission of the seller being 
either given or refused, and possession is taken at the 
meeting, it is valid on a favourable construction; but 
if taken after the separation of the parties, it is neither 


* Explained ante , note, page 3* 
t In the remainder of the chapter it seems 
responsible. 


to be assumed that he is 
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valid by analogy nor on a favourable construction. Where, 
agaiii, permission is given^ tlie possession is equally valid, 
whether taken at the meeting or after the separation of the 
parties ; and property in the thing sold passes to the pur¬ 
chaser both by analogy and on a favourable construction. 
The property, however, is of such a nature that it is 
subject to a right of dissolution; and it is abominable in 
a purchaser to make any disposal* of a thing which he 
has obtained by an unlawful sale, either by transferring 
his right to another or by using the thing himself. If, 
however, he should dispose of it, his act takes effect 
and cannot be dissolved, the seller’s right to reverse 
the sale being annulled by it, whether the act be of a 
nature that admits of dissolution after it has once taken 
effect, as sale and the like, or does not admit of dis¬ 
solution, as manumission and the like. From this, liow- 
e\ei, location and marriage are to be excepted, which do 
not invalidate the seller’s right to reversal. If the pur¬ 
chaser should emancipate or sell a slave, or enter into an 
agreement of tudbeer with him, or if the slave being a female, 
she should conceive to the purchaser and become his oom- 
i-wulud, the seller’s right to cancel the sale would be 
annulled, and the purchaser be liable to him for the value 
of the slave. So, also, he would be liable for the slave’s 
value if he made a Mookatib of him. If the slave should 
pay his ransom and become free, the purchaser’s liability 
for his value would be confirmed ; but if the slave should 
be unable to fulfil the terms of liis agreement, and should 
return in consequence to a state of slavery, and this should 
happen before any decree by the judge for his value to the 
seller, the latter would be entitled to restitution of the 
slave; while if the occurrence should not take place till 
after such decree by the judge, no means would be left to 
the seller of recovering the slave. If the purchaser by 
an illegal contract should bequeath the thing purchased, 
the bequest would be valid, and after the purchaser’s 
death the seller would have no right to cancel the sale, a 
new right of property as it were being established in the 

* Arab. Tusurroof : free use and disposal at one’s pleasure. 
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legatee. This is contrary to the case of an heir of the 
purchaser, from whom the seller would have a perfect 
right to recover the thing sold. And if the .seller should 
die, his right to restitution would descend to his heirs. 

If the purchaser of a garment should cut it up and sew 
it, or line and quilt it, that would extinguish the seller’s 
right to cancel the sale. And if the subject of sale were 
an open plain or field, and the purchaser should erect 
buildings or plant trees upon it, the seller’s right to cancel 
would be extinguished according to Aboo Huneefa and 
A boo Yoosuf, though it would remain good according to 
Mohummud. 

In an unlawful sale, what the purchaser is liable for is 
the value of the thing sold when it is of the class of 
things that are estimated by value, and a similar where 
it is of the class of similars; that is when the thing has 
perished in the hands of the purchaser, or has been de¬ 
stroyed by him, or given and delivered, or sold or pledged 
to a third party, and the seller’s right to restitution is in 
consequence defeated. Where the pledge is redeemed, or 
the gift or sale cancelled, and the thing accordingly reverts 
to the purchaser's property, the seller’s right to cancel the 
sale revives, provided that a decree has not already passed 
in his favour for the value of the thing sold. When the 
thing sold is still subsisting in the hands of the purchaser 
without any increase or diminution, it is to be restored 
to the seller and the sale cancelled. 

If the vice inherent in a contract of sale be radical, as 
entering into cither of the things exchanged, each of the 
parties has a right to cancel the sale, but only in the 
presence of the other, according to Aboo Huneefa and 
Mohummud, though according to Aboo 1 oosuf the right 
may be exercised in the presence or absence of the other 
party. Where, again, the vice in the contract is not of 

this essential character, a3 only arising from an improper 
condition, like a stipulation for some advantage to one ot 
the parties, then both the parties have the right of can¬ 
cellation before possession has taken place, but after pos¬ 
session it is only he in whose favour the stipulate was 
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made that has the right of cancellation, and then only in 
the presence of the opposite party, who himself has no 
such right. 

When any increase has taken place in the thing sold. When the 
and the increase is united to and has proceeded from the right , t0 
original, like beauty or improvement in condition, the barred by 
seller’s right to cancellation is not cut off by it; but where tothething 
the increase though united to has not issued from the sold * 
original* as a dye superadded to it* the seller’s right to 
cancel the sale is cut off* and the purchaser is liable for 
the value or a similar quantity of the thing sold, accord¬ 
ing to the class of articles to wliicli it may belong. And 
the result would be the same if the thing sold were cotton* 
and the purchaser should spin it into yarn* or yarn and he 
should weave it* or wheat and he should grind it. Where 
the increase is separated though it has issued from the 
original, as a child, fruit, or wool* the seller’s right to can¬ 
cellation is not affected* and the purchaser is bound to 
restore the original with its increase; but he is not liable 
for the loss of the increase if it should happen to perish in 
his hands* unless by his own act* when, he would be liable. 

And if the original should perish* leaving the increase* the 
seller may reclaim the latter, with the value of the former 
as it stood at the time that possession was taken. Where 
the increase is separated from the original and had not 
issued from it* as gain* alms* or a gift received by it* the 
seller may reclaim the thing sold witli the increase, but the 
purchaser is not liable for the loss of the latter if it should 
perish in his hands; and even if the loss were induced by 
his own act, Aboo Huneeta did not consider him liable, 
though the disciples were of a different opinion upon this 
point. 

When the thing sold sustains any damage in the hands Effect of 
of the purchaser* whether by accident or his own act* 
or that of the subject of sale itself* when an animate taining 
being, or the act of a stranger* the seller may recover the fheTfncfe 
thing sold with compensation for the damage. And when of the pur- 
the damage is occasioned by a stranger, the seller has the 
option of suing him direct for compensation* foregoing his 
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claim against the purchaser, or he may proceed against 
the latter, who in that event would have a claim against 
the trespasser; but where the subject of sale is a slave, 
and he is slain by a stranger, the seller’s remedy is 
against the purchaser only, and not against the stranger; 
to whose alula,* however, the purchaser may have re¬ 
course for the slave’s value. When the seller himseli 
is the aggressor and the subject of sale perishes in con¬ 
sequence, the sale is revei’sed, and the loss is the seller’s, if 
nothing were done by the purchaser to prevent him from 
recovering possession ; and even if something were so done 
by the purchaser, he would be in nowise liable on account 
of the loss, if it were obviously the effect of the seller s 
aggression; but if the loss were not the direct effect of the 
seller’s aggression, though the sale would be cancelled, the 
purchaser would be held liable, subject to an abatement for 
the damage occasioned by the seller’s aggression. 

If a person should purchase a female slave by an invalid 
sale, and sell her at a profit, he ought to lay out the profit 
in alms; but if he lay out her price in the purchase of 
something else by which he makes a profit, he may law¬ 
fully enjoy the last profit. A person who purchases a 
female slave by an invalid sale cannot lawfully enjoy her; 
and if he should without her conceiving, the seller may 
still reclaim her from the purchaser, who is also liable to 
him for her ikr or ransom. If, however, she should con¬ 
ceive, the purchaser is liable for her full value, the seller’s 
right to annul the sale being extinguished. 

If a person purchase a slave in exchange for a Mudubbur, 
Mokatib, or Oom-i-wulud, and possession be mutually taken 
by the parties, property in the slave will pass to and be 
vested in his purchaser, but property in the others will not 
pass to nor be vested in the purchaser of them, though he 
should take possession with permission of the seller. So, 


* “ The akilas of a man are all those who are enrolled with him, 
provided lie be an enrolled person." “Tim akilas of a person not 
enrolled or registered are, his tribe or family descended lrom one 
father.”— Hamilton's Hedaya, vol. iv. pages 449-452. 
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also, if one should purchase a slave for property belonging 
to another without his permission, property in the slave 
would vest in the purchaser, but property in the thing given 
in exchange would not vest till sanctioned by its owner. 

A person purchases a slave by an invalid contract, takes Purchaser's 
possession of him with the permission of the seller, and 
pays down the price; the seller then wishes to take back repay- 
the slave, but the purchaser may withhold him till he pri^.° f the 
obtains repayment of the price. If the seller should die 


leaving no other property but the slave, the purchaser has 
a preferable right over the other creditors, and the slave is 
to be sold for payment of his right. Should the second 
price be equal to the first, the purchaser is entitled to the 
whole; it there be any excess over the first price it belongs to 
the creditors, while if there be any deficiency the purchaser 
is entitled to rank for it rateably with the other creditors 
on anything that there may appear to be of the inheritance. 
Should the slave happen to die in the purchaser’s hands, 
he would be liable for his value. If the invalid purchase 
were in consideration of a debt previously due by the 
seller to the purchaser, and the purchaser having taken 
possession with permission of the seller, the latter should 


afterwards wish to avail himself of the flaw in the contract 


to cancel it, but the purchaser should desire to retain the 
slave on account of the old debt, he would have no right 
to do so. Or if the seller should die leaving much debt, 
and the slave in the hands of the purchaser, the latter 
would have no better right through the invalid contract 
than the other creditors. 

A person sells a slave by an invalid contract, which Purchaser's 
after possession the parties agree to dissolve, the seller lability ^ 
releasing the purchaser from the value. The slave then lossjiow 
dies in the hands of the purchaser, who nevertheless is a^elease^ 
liable for his value; but if the seller had said, " I release 
you from the slave,’’ and the slave had then died in the 
hands of the purchaser he would no longer be liable, 
because sucb a release would convert the purchaser’s 
possession into a trust, for which he could not of course be 
held responsible in the event of loss. 



Limited to A person purchases a slave by an invalid contract for 
the value at £ ve hundred dirhems, such being his value at the time, 
contract. ° f but he afterwards rises to the value of two thousand 
by a change in the market/ the purchaser, however, is 
liable for no more than five hundred, which was his value 
When at the time of sale. And if a .person should usurp a 
?th a en 1e e of slave wll0se value is a thousancl J but afterwards rises to 
usurpation* two thousand, and should then purchase the sla\e fiom 
his owner by an invalid contract, after which the slave 
dies; in these circumstances, if the usurper had reached 
the slave so as to renew his possession of him, he is liable 
for the two thousand; but if he had not reached the slave 
before his death his liability is limited to one thousand, 
because an increase during usurpation is a trust, and the 


Which is 
also the 
price to a 
claimant 
of pre¬ 
emption. 


An invalid 
gale is can¬ 
celled by 
any return 
to the seller 
of the thing 
sold. 


Right to 
cancel not 
lost by 
mere con¬ 
version of 
land to a 
mvsjid. 


Dispute 
regarding 
the validity 
of a sale. 


usurper cannot become liable under the sale till possession, 
which in the supposed case would not have taken place. 

A person purchases a mansion by an invalid sale and 
takes possession, it subsequently falls into great disrepair, 
and the parties litigating the matter before the Kazee, he 
decrees in favour of the seller for its value on the day 
of seisin; it is at this value that a claimant for pie-emption 
is entitled to take it from the purchaser. 

If a purchaser by an invalid sale should return the 
thing sold to the seller, the contract is cancelled, whether 
the return be made by reason of sale, or gift, or as alms, or 
a loan, or deposit, or any other cause. And in like man¬ 
ner, if he were to sell the thing to an agent for purchase 
appointed by the seller, and deliver the thing to him, he 
would be released from his responsibility on account of it. 

If a person should sell by an invalid contract a piece 
of land which the purchaser converts into a musjid, the 
right of cancellation is not extinguished until the erection 
of° the building; but if a building be erected the right 
to cancel is annulled, according to Aboo Iluneefa; and 
the planting of trees upon land would have the same 
effect as erecting buildings. 

When the parties to a contract of sale differ as to its 
legality, one of them maintaining that it was valid, and 
the other insisting that it was vitiated, then, if the vice 
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insisted upon be a bad condition merely, or an illegal 
postponement of delivery, *the word of the person main¬ 
taining the validity and the evidence of the other party 
are to be preferred, according to a general agreement 
of all reports. And even where the vice insisted upon 
enters into the essence of the contract, as if one should 
allege that he purchased for a thousand, dirhems and a mil 
of wine, and the other that he purchased for a thousand 
dirhems only, still the word of the party maintaining the 
validity of the contract and the evidence of the party 
insisting on the vice would be entitled to preference, 
according to the Zahir Rewayut. 
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CHAPTER XII. 

OF THE EFFECT OF DEPENDENT SALES AND OF SALES 
BY ONE OF TWO CO-PARTNERS. 

When a person sells.the property of another* the sale is 
suspended* according to us* for the sanction or ratification 
of the proprietor; and the existence of both the parties to 
the contract* and of the subject of sale* is a necessary 
condition to the validity of his sanction. The existence 
of the price when it is money is not necessary ; but when 
it is a specific thing other than money* the existence of 
the price is also essential to the validity of the sanction. 
When the sanction is valid* and the price is a thing 
capable of being x’endered determinate by specification, 
and is still in existence* the seller and not the sanctioner 
is entitled to it; the sanctioner * having only a right of 
recourse against the seller for the value of his property 
if it were of the class of things estimated by value* or a 
similar if it were of the class of similars. And if the 
price should perish in the hands of the seller, whether 
before or after the sanction of the sale* it would perish 
as a trust; but if the thing sold should perish in the 
hands of the purchaser* the proprietor may make which¬ 
ever he pleases of the purchaser and seller responsible 
for it. If the purchaser be made responsible* he may have 
recourse to the seller for a refund of the price it it had 
been paid; but if the seller be made responsible* and the 
thing sold were originally with him on his responsibility* 

* Arab. Mojeez, “ who permits or approves.”— Richardson. 
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the sale becomes operative.* If the thing sold had been 
with him on trust, and he had first delivered and then 
sold, the sale would also become operative but if he had 
sold first and then delivered, the sale would not become 
operative, and the seller would in consequence be entitled 
to have recourse against the purchaser for what he had 
been made responsible for. If the owner should die before 
sanctioning the sale, sanction by his heir would not suf¬ 
fice to give it operation. Sanction by an owner him¬ 
self renders a sale operative, even with regard to an in¬ 
crease of the thing sold which may have taken place after 
the sale, though previous to the sanction, of which increase 
the purchaser becomes in consequence the proprietor. 

If one should purchase to or for another the sale is 
operative against himself, unless lie refer or ascribe it to 
the other, or be a youth, or otherwise inhibited. When a 
fuzoolee% refers or ascribes his purchase to another, as for 
instance, if he should say, ec Sell this slave to such an 
one,” and the seller should answer, “ I have sold him to 
such an one,” the sale is suspended ; and it is enough in 
this case that one of the expressions should ascribe the 
sale to the other party. But if the seller should say to 
the fuzoolee , “ I have sold this to you on account of such 
an one,” and the fuzoolee answer, “ I have accepted,” or 
“ have bought;” or if the fuzoolee should say in the first 
instance, “ I have bought for such an one,” and the 
seller answer, “ I have sold,” the contract would operate 
against the actual purchaser, and would not be suspended. 
The author observes, however, that he has seen it stated 
in another place, in a similar case, that the contract would 
not operate against the fuzoolee , but be suspended for the 
consent of the party referred to. 


* As, for instance, if he had usurped it. See ante, page 3. 
f The delivery would be a breach of trust, and make him respon¬ 
sible ; because a trustee is not at liberty to commit a deposit to the 
charge of any other than a member of his family. See Hamilton's 
Hedaya, vol. iii. p. 260. 

I One busying himself in things not belonging to him, or acting 
without authority.— Richardson » 
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A person sells the slave of another without his orders, 
and the other on receiving intelligence of the sale says 
to the seller, “ I have given you the price,” or “ be¬ 
stowed it on you in alms,” this amounts to an approval of 
the sale if the slave he in existence. A person receives 
intelligence that a fuzoolee has • sold his property, and 
remains silent, this is no sanction of the. sale; but if, on 
receiving intelligence of the sale, he allows it before know¬ 
ing the amount of the price, and afterwards on ascertain¬ 
ing it reverses the sale, the sanction and not the cancel¬ 
lation is good. A fuzoolee , or bailee, having sold without 
permission of the owner or depositor, the proprietor de¬ 
clares his allowance of the sale, while the subject of it 
is still in existence ; he cannot, however, receive the price 
from the purchaser unless he be appointed by the actual 
seller his attorney for the purpose. A person sells the 
slave of another, without his permission, for a hundred 
dirhems; the purchaser then comes to the owner and tells 
him that such an one has sold his slave for so much, 
whereupon the owner answers, “ If he has sold to you for 
a hundred dirhems I have already approved,” the sale is 
lawful according to Moohummud, if the slave were sold for 


a hundred or more; but if he were sold for less it is not 
lawful. And in like manner it is not lawful if he were 
sold for a hundred deenars , because the approval is only 
of what was mentioned. So also if the owner should say, 
“ If he sold to you for a hundred it is lawful,” the sale 
would be lawful with the same distinction. But if the 
expressions were, “ if he sell to you for a hundred dir¬ 
hems I approve,” it would not be lawful; for this is not an 
approval but a promise. And if the party should after¬ 
wards sell, the owner would still be at liberty to sanction 
the sale or not at his pleasure. A person sells the cloth 
of another without his permission, and the purchaser dyes 
it, after which the owner approves of the sale, which 
becomes lawful in consequence; but if the purchaser had 
cut up and sewn the cloth before the sale was approved, 
it would not become lawful, as that would be tantamount 
to* an extinction of the thing sold. 
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When a fuzoolee sells a thing first to one. person, and then Effect of 

to another, without the consent of the proprietor in both owne r’ s 

A A Ji sanction on 

cases, it would seem that the second sale is a cancellation of two sales 
the first, but some of our doctors have said that it is not a fuzoofo * * * § 
cancellation, and their opinion is correct. Hence, if the pro¬ 
prietor were to sanction both sales at the same time, each 
purchaser would be entitled to a half of the thing sold. 

Sale takes priority of marriage, location, or pledge, in- Effect of 
somuch that if one fuzoolee were to sell a slave girl, and different ° n 
another fuzoolee were to give her in marriage, or let her a ^ts of 
to hire, or to pledge her, and her master should give his fuzooiees. 
sanction at once to both the acts, the sale would be lawful Regulated 
and the other void.* Emancipation, kilabut , and tudbeer nature of 
take precedence of everything else. Gift and location the Act * 
are preferred to pledge, and gift to location. Sale is pre¬ 
ferred to gift in the case of a mansion, and is on an equal 
footing with it in the case of a slave. 

A purchaser is entitled to cancel the sale at any time Sale may 
before approval by the true owner, and the fuzoolee seller b f canc ^ Ued 
has also the same power. before sanc- 

Among dependent sales is sale by an inhibited youth + silo by an 
who understands the nature of sale and purchase; and inhibited 
sales and purchases by him are suspended on the per- pers ° n ‘ 
mission ol his father, father’s executor, grandfather, or 
the judge.J So, also, with regard to a lunatic, or an 
inhibited youth when he arrives at puberty but is imbe¬ 
cile, sale and purchase by either of these is suspended on 
the pel-mission of his guardian or the judge. When an 
inhibited slave § sells any of his master’s property, or 
property given to him, or purchases anything, the trans¬ 
action is suspended on his master’s sanction. And when 
a man sells a slave whom he has permitted to trade, and 
who has incurred debts without the permission of his 
creditors, the sale is suspended on their permission. 

* See ante , page 142. 

| That is, a youth not yet arrived at puberty. 

{ All these are included within the meaning of the term Guardian. 

— Hamilton’s Hedaya, vol. iii. p. 520. 

§ That is, one who is not mazoon , or permitted to trade. 
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Sale by a person in his death-sickness is another in¬ 
stance of suspended sale. If such jperson should sell a 
specific chattel to one of his heirs, the sale is lawful if he 
should recover; but if he die in that illness, and his other 
heirs refuse their sanction to the sale, it is not lawful. 

Another instance of a suspended transaction is a sale or 
purchase by an apostate; if he be put to death for his 
apostacy, or die in it, or take refuge in an enemy’s coun¬ 
try,- the sale or purchase is void; but if he return to the 
faith, it becomes operative. 

When a person gives up his land under a contract of 
moozariut # for a fixed term, on condition that the seed is 
to be supplied by the labourer, and then sells the land, the 
sale is suspended on the consent of the cultivator, whether 
he has sewn the land or not. 


Sanction A person purchases from another a piece of cloth, but 
to”.a'second 1 the seller notwithstanding disposes of it to a third party for 
seller not ^ en dirhems more > an( l the first purchaser then sanctions the 
sufficient, sale, it is not rendered lawful, however, by such sanction. 

Sale by A slave girl, the property of two persons, is sold by one 

partneraof ^ ieEQ without the consent of his partner, and the pur- 
the whole chaser takes possession of and then emancipates her ; the 
properuf; partner afterwards sanctions the sale, it is not lawful, how¬ 
ever, as to his share. But it is stated in certain rare cases 


of an un 
divided 
share ; 


of a part of 
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dity esti¬ 
mated by 


that if one of two partners in a mansion should sell a half 
of it undivided, the sale would have reference to his own 
share; and if a fuzoolee sell the half of a mansion held in 
partnership by two persons, the sale has reference to the 
shares of both; so that if one of the partners sanction the 
sale, it becomes valid as to the half of the sanctioner, 
according to Aboo Yoosuf, but Moohummud and Zoofr 
thought that it would be lawful only as to a fourth. Two 
men being joint proprietors of a heap of grain, one of 
them sells a kufeez from the heap, and measures it to the 


* “ In the language of the law it signifies a compact between two 
persons, one being a proprietor of land, and the other the cultivator, 
by which it is agreed that whatever is produced from the land shall 
belong to both in such proportions as may be therein determined/ 
Hamilton's Hedaija ,, vol. iv. p. 39. 
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purchaser after the sale ; in suck a case, whether the measure of 
partner sanction it or not, the sale is lawful, and the whole capacity; 
price belongs to the seller. If one of the partners should 
sell a hufeez and the other sanction the sale, after which 
the seller measures it to the purchaser and the remainder 
then perishes, the other partner is entitled to half a hufeez 
as against the seller, but is without remedy against the 
purchaser; but if the partner had not sanctioned the sale 
ll P to the time when the remainder of the grain perished, 
he would be entitled to take back from the purchaser half 
the grain that was sold to him. If one of the partners 
should withdraw a hufeez from the heap, and sell that 
hvfeezy and the other should then sanction the sale, the 
price of it would belong to them in equal shaves; and if 
the other should not sanction the sale, but insist on taking 
back from the purchaser the half of what was sold to him, 
and the purchaser should then wish to have recourse 
against the seller for a whole hufeez , he is not entitled to 
do so, though he is at liberty to cancel the sale or reclaim 
from the seller half the price. 

When wheat or any commodity estimated by weight is of his share 
owned by two persons in common, and one of them sells commo^ty, 
his share to his partner or a stranger, then if the joint &c * 
ownership originated in an intermixture of the properties 
of both, whether effected voluntarily or without their will, 
the sale by one of them of his share to his partner is 
lawful; but a sale to a stranger would not be lawful except 
with the partner’s consent. And if the co-ownership arose 
from inheritance, purchase, or gift, the sale by one of 
them of his share to the other is lawful, and also to a 
stranger after the partner’s permission; but one partner 
bas no right of disposal over the share of his fellow. 

A person sells his share in a wood without the consent Share in a 
°f his partner, and without the land; if the trees have oat°the lth " 
arrived at a time fit for cutting, the sale is lawful, but land - 
otherwise it is invalid. 

When one person says to another, i£ I have sold you my of a share 
share in this mansion" for so much,” and the purchaser 
k^ows the share though the seller himself does not, the 
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sale is lawful after the seller has declared the share to be 
as stated by the purchaser; but where the purchaser does 
not know the share, Aboo Iluneefa and Moohummud were 
of opinion that the sale was not lawful, whether the seller 
knew it dr not. Aboo Yoosuf, on the contrary, thought it 
lawful in either alternative. 

A well and land being the joint' property of two persons, 
one of them sells his share in the well and a road to it 
through the land, the sale is lawful as to the well, but not 
lawful as to the road without the sanction of the co¬ 
partner, on which it is suspended. If he allow the sale 
it is lawful as to the whole. If half the well were sold 
without the road it would be lawful. When a person 
sells the half of buildings with half the land on which they 
are erected, the sale is lawful whether it be to his partner 
or a stranger; but if he sell half the buildings without the 
land the sale is unlawful in both cases. 

When a person sells the slave of another, and the pur¬ 
chaser wishes to return him, saying, “ You sold him to me 
without the order of his owner,” but the seller denies, 
saying, “ Nay, but I sold him by the order of his owner,” 
and the purchaser then adduces evidence of an acknow¬ 
ledgment by the owner of the slave that he did not 
authorize the sale, or an acknowledgment by the seller him¬ 
self* to the same effect, such evidence cannot be received; 
but if the seller .should himself make a declaration before 
the judge that the owner never authorized the sale, it 
should be cancelled on the demaud of the purchaser. If 
the owner of the slave should appear before the judge and 
deny his order for the sale, and the seller should then in 
his absence demand a cancellation of it, it would be the 
duty of the judge to cancel the sale, and to refuse a post¬ 
ponement of the case if desired by the purchaser, to allow 
of the owner’s being sworn as to the want of authority 
from him. If the owner should then appear and swear, he 
would get back the slave; but if he refuse to swear, the 
sale would be restored ab integro . Should the owner 
appear before the judge in the absence of the purchaser, 
and deny the order for the sale, he would not be entitled 
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to take the slave, and the seller might require his oath to 
this effect,—"By God, you did not order me to sell him.” 
If he should refuse to swear, the authority would be 
proved; and if he took the oath, the seller would he re¬ 
sponsible and the sale become operative. 


Q 
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CHAPTER XIII. 

OP IKALUT,* OR THE DISSOLUTION OF SALES. 

Definition. Ikalut, according to Aboo Huneefa, is a cancellation as 
regards the contracting parties, but a new sale with 
regard to other persons; and where cancellation is im¬ 
practicable, as for instance, when the subject of sale is a 
female slave and she bears a child, the Ikalut is void.j' 

Valid at the When a slave girl is sold for a thousand dirhems, and 
originai ^ art j eg a g ree to a dissolution of the contract for a 
thousand dirhems, it is valid; and if the agreement be for 
one thousand five hundred dirhems, the dissolution is valid 
at a thousand, the mention of the five hundred being 
treated as a mistake. When the dissolution is for five 
hundred, and the subject of sale is hi the purchasers 
hands, and in the same state as at the time of sale, without 
having sustained any injury, the dissolution is still valid at 
the thousand, the mention of five hundred being here also 
When valid treated as an error. But if it has sustained any injury the 
at an abate- ^solution is valid at five hundred, the abatement in price 
inent ' being set off against the loss. Even when a dissolution is 


* Ikalut has been sanctioned by the Prophet, in these v-ords: 
u Whosoever makes an alcala with one who has repented of his bar¬ 
gain, shall receive an akala of his sins from God, on the day of judg- 
me aC—Hamilton’s Uedarja, vol. ii. p. 465. 

+ Aboo Yoosuf and Moohummud differed from them master, and 
also from each other, but no reference is made in the text to them 
opinions • probably, because that of Aboo Huneefa is held to be valid. 

of .pinion oud .ho «• “ 

length in Mr. Hamilton’s Translation, vol. u. p. 4b . 
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in consideration of something of a different kind from the 
price, all the books agree that it is valid according to 
Aboo Huneefa at the original price, and that the state¬ 
ment of a different consideration should be treated as a 
mistake. Where an increase has taken place in the thing 
sold, and the parties dissolve the sale, the dissolution is 
valid according to Aboo Huneefa, if the increase had 
taken place before possession, whether the increase be 
united to or separated from the original : but if the 
increase take place after possession, and is separated from 
the original, the dissolution is void in his opinion; while if 
the increase be united with the orignal, the dissolution 
is good. 

According to the opinion of Moohummud, which has Dissolution 
been approved and adopted as the futwa , dissolution of ^2* 
sale, like sale itself, cannot be effected except by expres- words of 
sions both of which are in the past tense. Thus, a man nte tense! 
sells something, and then says to the purchaser, Dissolve 
me the sale,” to which the purchaser answers, “ I have 
dissolved it to you;” this is no dissolution according to 
Aboo Huneefa and Moohummud, until the seller reply, 

“ I have accepted.” If the purchaser should say, “ I have 
abandoned the sale/ 7 and the seller answer, u I am con¬ 
tent,” or, “I have approved,” this amounts to a disso¬ 
lution. If the seller should ask the purchaser to dissolve 
the sale, and he should answer, « Bring the money,” and 
the seller should approve, the case would be the same as 
that already put,—“ Dissolve me the sale,” &c. A broker 
brings the price of a thing to the seller, having sold it 
under an absolute order, whereupon the seller says, " I 
\vill not give it for that price,” and the broker then informs 
the purchaser, who says, “I also do not desire it,” this, 
however, is no cancellation. A person purchases silk of 
which he takes possession ; lie then says to the seller* “ It 
does not suit my purpose ; take it and give me the price,” 
but the seller refuses. The purchaser then says, “ I have 
given up so much of the price, deliver to me the re¬ 
mainder,” which he does ; this is a dissolution, not a new 
sale. 
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Dissolution may also be effected by Taatee , or reciprocal 
delivery, even though the delivery be only by one of the 
parties. A person having taken possession of purchased 
grain and paid part of the price, says after a time to the 
seller, “ There was an error in the price,” whereupon the 
seller returns the part of it which he had received. Those 
who say that sale may be contracted by Taatee , though 
the delivery be on the side of only one of the parties, say 
that this is a dissolution, and they are right. A person 
purchases a piece of silk cloth, and having taken possession 
of it says to the seller, ee It does not suit my purpose, take 
it back and restore me the price,” but he refuses, and the 
purchaser then says, (£ I have abated so much from the 
price, give me the remainder, and the ocllci does so, this 
is a dissolution, not a new sale. 

A seller requests a purchaser to cancel a sale, and the 
purchaser says, " Give me back the price,” whereupon the 
seller writes him a bond for it and delivers it to him, and 
he takes the bond and restores the thing sold ; this is a 
cancellation. A person sells a piece of cloth to another, 
and afterwards the purchaser says, “ I have dissolved the 
sale of this cloth, cut it up into a shirt,” and the seller 
does so before they separate, saying nothing ; this also is 
ikalut. 

It is essential to tlie validity of an ikalut that the con¬ 
tracting parties shall both be content; that the integrity of 
the meeting be preserved ; that in the dissolution of a surf 
sale the parties shall mutually resume possession of the 
things exchanged before they separate; that the thing 
sold be in such a condition as to admit of the sale being 
cancelled for all the causes of cancellation, such as rejection 
under an option by stipulation, or of inspection, or for 
defect. If it be not in such a condition, as for instance by 
reason of an increase which would prevent cancellation for 
these causes, the dissolution would not be valid according 
to Aboo Huneefa. The existence of the thing sold at the 
time of dissolution is also a condition of its validity ; for if 
it were defunct at that time, the dissolution would not be 
valid. But the existence of the price at the time of disso- 
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lution is not a condition of its validity. When a specific 
thing has been sold for an obligation,* and the parties 
afterwards dissolve the sale, the 'ikalut is valid if the 
specific tiling be still existing in the hands of the pur¬ 
chaser, whether the price be in existence or not; but if 
the specific thing have perished before the dissolution takes 
place, the ikalut is not valid. So, also, though the specific 
thing were in existence at the time of the dissolution, yet 
il it should perish before being returned to the seller, the 
ikalut would be void. In like manner, if the subject of 
sale were two slaves, and possession being taken they 
should both die, and the parties then dissolve the sale, the 
ikalut would not be valid; and if one of them should be 
dead and the other living at the time of dissolution, then 
the ikalut would be valid, but if the living one'should also 
die before his return, the ikalut would become void. If 
one specific thing be sold for another specific thing, and 
after reciprocal possession one of the things perishes in the 
hands of its purchaser, and the parties then dissolve the 
sale, the ikalut is valid, and the purchaser of the thing that 
perished is liable for its value, or its similar if it were of 
the class of similars, which he must accordingly deliver to 
the other party, reclaiming from him the other specific 
thing. So, also, if the parties should dissolve the sale 
while both the specific things are in existence, and one of 
the tilings should perish after the dissolution but before its 
return, the ikalut would not be rendered void ; but if 
they should both perish before return, the ikalut would 
be void. 

A person sells an orchard to another and makes delivery, 
the pui chaser then eats of its produce for a year, after 
which the parties agree to a dissolution of the sale, but it 
is not valid, fco, also, it the increase should perish, or be 
destroyed by r a stranger, and whether it had been united to 
or separated from its original. Hut if one should make 
delivery of a slave in a sale or exchange for grain of any 
kind and take possession of the grain, and the slave should 
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then die, after which the parties agree to a dissolution, 
the ikalut would be valid, and the purchaser be liable for 
the value of the slave. 

A person purchases moist soap of which he takes pos¬ 
session, and it becomes dry, losing weight in consequence; 
the parties afterwards agree to a cancellation of the sale, 
which is valid, and the purchaser is not liable for any 
abatement from the price on account of the loss. A per¬ 
son purchases flesh or fish or anything else liable to be¬ 
come quickly bad, and goes to his house to fetch the 
price, his stay being protracted the seller becomes appre¬ 
hensive that the article will get bad; in such circumstances 
he may on a favourable construction sell to a third party, 
who may lawfully purchase notwithstanding the previous 
sale ; but if the second price be greater than the first 
it is incumbent on the seller to bestow the surplus in 
charity, while if the second price should fall short of the 
first he has no claim on the first purchaser on that 
account. 

A person purchases an ass and takes possession, but 
brings him back after four days and returns him to the 
seller, who does not expressly assent, but uses the ass, 
however, for some days, and then finally refuses to accept 
the dissolution and return the price, he is at liberty to do 
so.* A person sells a slave girl but the purchaser denies 
the purchase, it is not lawful for the seller carnally to enjoy 
her unless he resolve to give up any controversy about the 
matter, for the sale is not cancelled by the mere denial of 
the purchase; but if the seller determine to give up the 
point in dispute, he may then lawfully enjoy her. So, also, 
if the seller deny the sale while the purchaser insists for 
it, the seller cannot lawfully enjoy the slave; but if the 
purchaser should abandon his claim, and the seller hear 
that he has no intention of contesting the matter, he may 
then lawfully enjoy her. 

An agent for sale has power to enter into ikalut before 
receiving the price, according to Aboo Huneefa and Moo- 


* Nothing having been done at the meeting to indicate consent. 
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humrnud; but an agent for purchase does not appear 
to have such power. The principal may himself, in both 
cases, enter into an ikalut with either the seller 01 pur¬ 
chaser. And ikalut by an heir or executor is lawful; but 
ikalut by a legatee is not lawful. 

Ikalut is lawful with regard to articles estimated by 
measurement of capacity without remeasure.* But it is 
not valid to suspend an ikalut on a condition ; thus, if one 
should sell a piece of cloth, and the purchaser remarking, 

“ I bought it cheap,” the seller should then say, “ If you 
find a purchaser for more sell it to him,” and the purchaser 
finding such another purchaser does sell it, the second sale 
would° be valid. But ikalut, according to Aboo Huneefa, 
is not rendered void by vitiating conditions because it 
is a cancellation. f When a person to whom a debt is 
due, but payable at a future time, purchases something 
from his debtor in exchange for the debt, and takes pos¬ 
session of the thing; but the parties then dissolve the 
sale, the debtor’s right to credit does not revive. Whereas, 
if the thing be returned in consequence of defect under 
a Judge's decree, the cancellation is complete m all re¬ 
spects, and the right to credit does revive. But if another 
person were surety for the debt, the suretyship would not 
revive in either case. 

A person purchases something which requires carriage 
and trouble in removing it, and transfers it to another 
place, after which the parties dissolve the sale, the trouble 
of re-transfer must be borne by the seller. 

A person purchases a cow, of which he takes possession, 
and the parties dissolve the sale; but while the cow is 
still in the purchaser’s hands he milks her and drinks the 
milk, in these circumstances the seller is entitled to a 
similar quantity of milk. And if the cow should perish 
in the possession of the purchaser, though that would 
annul the ikalut, it would not release the purchaser trom 
his responsibility on account of the milk, with respect to 
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which the ikalut is good. And if one should purchase land 
with its crop which the purchaser reaps, and the parties 
then dissolve the sale, the dissolution is valid with regaid 
to the land at a fair proportion of the price. But if a 
person should purchase land with trees upon it which 
he cuts down, and the parties then dissolve the sale, it is 
valid at the full price, the seller being entitled to no part 
of the value of the trees which must be delivered to the 
purchaser, that is, if the seller knew that they were cut 
down. If he were not aware of that fact at the time of 
the dissolution, he is at liberty to reject the land, or to 

take it at the full price. . 

The dissolution of a dissolution is lawful, except m the 
case of a sulum sale. And if a person after ikalut should 
again sell to the purchaser, it is lawful; but if he sell 
to another party, it is not lawful. After a seller lias dis¬ 
solved a sale, he may enter into a dissolution of the pre¬ 
vious sale to himself with the seller, and thus liis resale to 
such seller is also lawful. 




1 


CHAPTER XIV. 

01? A RIGHT IN A THIRD PARTY TO THE THING SOLD.* 


When a right to the thing sold is established against 
a purchaser, it occasions a suspension of the previous con¬ 
tract, on the permission of the person entitled to the 
right; but it does not dissolve nor cancel the contract. 
And there are different opinions as to the time when the 
sale is actually dissolved ; but, according to that which is 
most valid, it is not dissolved till the purchaser has re¬ 
course to the seller for a refund of the price. So that if 
the claimant should sanction the sale after a decree by 
the judge in his favour, or even after he had resumed 
possession of the thing sold, at any time up to actual 
recourse by the purchaser to the seller, the sale would be 
valid. 

When the thing purchased is a single article, as one 
piece of cloth or one slave, and a right is established 
to part of it, whether before or after possession by the 
purchaser, he ha3 an option with regard to the remainder, 
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* Arab. Istihkak . Infinitive, of an increased conjugation, from hukk % 
right. This form of conjugation very frequently signifies, demand of 
the radical sc7i.se ; and the word has been translated by Mr. Hamilton, 
Claim of Right (title to chapter x. of “ Sale”); but it more properly 
signifies the having , or being entitled to , a right , than the mere claim 
to it. In MoohumniUvkn law, however, there is not much difference 
between a claim of right, supported by legal evidence, and its actual 
establishment in a court of justice; hence, a claim supported by 
evidence, has been said (page 112) to be tantamount to a defect, for 
which a purchase may he returned. 
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and may either take it for its proportion of the price, or 
reject it altogether. And if two things be purchased 
together, as two pieces of cloth, or two slaves, and pos¬ 
session of neither is taken till after a right is established 
to one of them, or possession of one is taken, and a right 
is then established in the other, the purchaser has an 
option with regard to the remaining article. But if a 
right to one of the things be established after possession 
has been taken by the purchaser, he has no option with 
regard to the other, though this be a splitting of the 
bargain as against him. YY here the thing purchased is 
a commodity estimated by weight or measurement of 
capacity, and a right to part of it is established before 
possession by the purchaser, he has an option with regard 
to the remainder ; but where the right to part does not 
transpire till after possession the point is in doubt, there 
being two reports of Aboo Huneefa’s opinion on the 
subject. 

When, subsequent to the sale or usurpation of a thing, 
a right to it is established, the purchaser in the one case 
is entitled to have recourse to the seller for a refund of 
the price, and the usurper in the other is freed from 
responsibility. But if a person should purchase or usui’p 
a piece of cloth and sew it up into a kumees, or wheat and 
grind it, or a sheep and roast it, and a right is then 
established to the article, the purchaser has no right of 
recourse to the seller for the price, nor is the usurper 
released from the consequences of his usurpation, on the 
contrary he is still liable to the owner* of the usurped 
article for its value. 

When a third party proves to be entitled to a thing 
sold before possession by the purchaser, and the seller and 
purchaser concur in a suit against him, alleging that the 
seller purchased the thing from him, and after taking 
possession of it sold it to the purchaser, the evidence of 
which they may tender to that effect is to be received; 
but if they have no evidence at the time the judge is 



* Arab. Malik. 
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to dissolve the sale between them, ‘and the seller is to 
refund the price to the purchaser. Should , the seller-at a 
subsequent time obtain evidence of his assertion, the dis¬ 
solution .already awarded is not to be cancelled; but if the 
right had been established after possession by the pur¬ 
chaser, the dissolution ought to be cancelled and the can¬ 
cellation would be binding on the purchaser, unless he had 
an option. If the parties themselves dissolve the sale 
without the decree of a judge, as, for instance, by the 
purchaser’s demanding and the seller’s refunding the price, 
the dissolution cannot be cancelled; and though the pur¬ 
chaser alone should dissolve the sale without the consent of 
the seller, the dissolution cannot be cancelled without the 
decree of a judge. 

A person purchases a slave for a thousand dirhems , and gift of^ 

the seller makes him a present of the price, either before seller' 
or after possession of the slave, it subsequently appears 
that a third party is entitled to the slave, yet the pur- the latter’s 
chaser has no claim against the seller. If the claimant ^“ d t0 a 
give his sanction to the sale before a decree in his favour, 
the sale is lawful, and the gift also is lawful, according to 
Aboo Huneefa, if it were made before receipt of the 
price, the seller being in that case liable for a similar 
of the price to the slave’s master; but if the gift were 
not made till after receipt of the price it is not lawful, and 
the purchaser is himself obliged to make good the price to 
the slave’s master.* 

A person purchases a slave and gives him to another, Apurchaser 
who sells him to a third party, after which the slave is 
recovered from the hands of the last party under a claim his seller, 
of right; in such circumstances the first purchaser is not of his 
entitled to have recourse to the original seller for a re- donee, 
fluid of the price until the second purchaser has recourse 
to the donee ; but 'when the second takes his recourse the 
first may do so also.f If there had been no sale by the 

* See as to the different effect of a gift of the price before and after 
receipt, in barring a purchaser’s right to reject for a defect—page 126. 

t As a gift may be retracted ( Hamilton's Hedaya, vol. iii. p. 300), 
the first purchaser may still be said to have an interest in the slave. 
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donee, the first purchaser might, immediately on the 
donee’s dispossession, proceed against the original seller. 

When a person says to another, “ Buy me for I am a 
chased as a slave,” and lie does so, but lo ! the speaker is free; then 
slave on his {£ the seller be present, or absent at a known place, the 
Uon that he purchaser has no remedy against the person who said, 
afterwards “ me > & r 1 am a slavebut if the seller be absent 
proving to and the place of his residence unknown, the purchaser may 
be fre6, revert to the speaker for the price which he was induced 
to pay to the seller, against whom the speaker may then 
have recourse for reimbursement. 

Case of a A person purchases a slave girl and takes possession of 
slave girl ^er, w ] ie reupon she claims to be free by origin, or the 
her right to property of such an one, -or his freed woman or moodubbur - 
freedom. or oom-i-ioulnd, and her assertion is verified by 

the person referred to, or an oath being tendered to the 
purchaser he refuses to swear; in either of these cases 
he has no recourse against the seller. + And though he 
should prove her to be the property of the person in 
question, his claim would not be admitted; but if he 
should prove a declaration by the seller to that effect, or 
prove that the woman was free by origin (such being her 
claim), or that she was the property of the person referred 
to, and that he had emancipated her, or made her a moodub- 
burruh or oom-i-wulud before the purchase, in all these 
cases the claim would be admitted, and the purchaser 
entitled to a refund of the price. 

„ It is related of Sheikh ool-Islam A1 Auzujundy, that 

How a, pur- . _ n 

chaser may being asked what should be done in the case or a person 

course* 3 " who had purchased a slave girl from another who was 

against a dead w ithout leaving property or any heir or executors, 

former ° A A .. . . 

seller, when but the seller to whom was present, he answered that the 
ttmsdfhj 10 judge should appoint an executor to the deceased, against 
dead. whom the purchaser might have recourse, and that such 
executor should then revert to the seller to the deceased. 

A person purchases a tiring, ot "which he is dispossessed 



* Feminine of Moodubbur . 
f The evidence is deficient in both. 
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under a claim of right, and then reverts to the seller for How a 
a refund of the price; but it afterwards happens that the risht'ofTe- 
thing came again into his hands under another title, he c ° ur ^ e d is 
is not, however, required to surrender it to the seller. b y his de- 
But if he had already declared the thing to be the pro- ^ r t a ^° e n 
perty of the seller, and had then purchased it of him, thing sold 
he would, after the establishment of a right, and conse- theTeUex* 0 
quent refund to him of the price, be obliged to surrender 
the thine: to the seller if it should afterwards come into 
his hands under another right. A person purchases a 
female slave, and having taken possession of her and 
paid down the price a right to her is established on 
evidence, whereupon the purchaser applies to the seller 
for a refund of the price ; but the seller says to him, 

“ You know well that the witnesses are liars, and that the 
slave was my property,” to wliich the purchaser answers, 

“ I testify that he w r as your property, and that the wit¬ 
nesses are liars still, however, this does not annul the 
purchaser’s right to a refund of the price. But if the 
slave should ever come to him by any other means he 
w r ould be bound to surrender her to the seller. 

A person purchases a female slave and takes possession It is not 
of her, she is then purchased from him by alien enemies, ^nTnferme- 
from whom lie again repurchases her, and after all this diate trank* 
a claim to her is established against him on evidence, and alien, 
the Kazee adjudges the slave to the claimant; the pur¬ 
chaser may, notwithstanding the intermediate transfers, 
revert to the original seller for a refund of the price. 

A person purchases a slave girl on the security of After 

another, who guarantees him against all contingencies; transfers,® 

he then sells her, and the purchaser from him sells her purchaser 
. . ill- • p i cannot have 

to another, each party regularly taking possession ot her 5 recourse to 

a right is subsequently established to her, but neither 

of the parties can have recourse to his seller until decree is is first had 

first pronounced against himself by the judge ; and, in like t0 llim3e,f - 

manner, the first purchaser cannot proceed against his 

surety until a decree is pronounced against himself. 

And if any of the parties should adduce e v idence, after a 

decree had passed in favour of the claimant, that the slave 
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really belonged to the first seller, such evidence would not 
be received.* But if the slave, instead of proving to be 
the property of another, had set up a claim on evidence 
that she was free by origin, or that she was the slave of 
such a person who had emancipated her, or if another 
person had adduced evidence that the- slave was his and he 
had made a moodubburruh of her, and the judge were to pass 
a decree to any of these effects, each party would then be at 
liberty to revert to the person who sold to him without 
waiting for a decree against himself, and the hist pur-_ 
chaser would also be entitled to proceed against his surety 
without waiting till recourse was had to himself. 

A person purchases a slave girl, who is afterwards 
claimed from him as property absolutely, and is decreed 
by the judge to the claimant; the purchaser has thereupon 
recourse to the seller, when the seller adduces evidence 
that the slave was actually his property having been born 
in his house, that the decree of the judge in favour of the 
claimant was therefore void, and that the purchaser has 
no right of recourse for the price; in such circumstances 
the evidence should be received + if adduced in presence 
of the claimant; but some of our learned men are of 
opinion that the presence of the claimant is not a neces¬ 
sary condition. And so it has been directed in Farghana, (a 
city of Toorkistan). 

A claim to an ass having been established against a 
person in Bokhara he takes the decree of the judge, and 
the seller to him being in Samarkand, he produces the 
decree before the judge of that place, claiming restitution 
of the price; the decree being exhibited, the seller admits 



* See note a little further on. 

f The first claim was for the properly absolutely , without reference 
to a specific title or ground of right, and the decree was therefore not 
on the issue subsequently raised. A decree is, I think, conclusive, 
according to the Moohummudan law, of the fact on which it is found, 
even against persons who were not parties to the suit in which it was 
pronounced. (See case marked above, and the next case.) And this 
maxim has been very generally adopted by the judges in all the 
courts of the East India Company. 
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the sale* but denies the qlaimant’s right, and also denies 
that the decree exhibited is a decree of the judge .of 
Bokhara. Whereupon the purchaser adduces evidence 
that it is in truth a decree of that judge. It is not lawful, 
however, for the judge of Samarkand to act upon it, and 
award restitution of the price in favour of the purchaser 
until witnesses testify that the judge of Bokhara decreed 
against the plaintiff for the identical ass which he pur¬ 
chased from this particular seller. If the seller should 
answer to the claim for restitution, that “ the ass was 
born the property of the person who sold him to me, and 
you have no right of recourse to me,” and should adduce 
proof of his allegation, the proof would be received if the 
claimant were present. The presence of the ass is also 
made a condition by some, but this is denied by the Imam 
Zuheer ood-deen. And in like manner when a slave has 
sued for his freedom, and the purchaser has in conse¬ 
quence reverted to the seller for restitution of the price* 
the presence of the slave is not a condition to the support 
of the claim. 
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CHAPTER XV* 

OF ADDITION TO THE PRICE, AND ABATEMENT AND 
DISCHARGE FROM IT. 


j An increase issuing out of the subject of sale, such as a 

issuingfrom child, fruit, milk, wool, and the like, is sold with it, and 
sold tllin& ^ the increase take place before possession, a share of the 
price is held to be opposed to the increase; but if it hap¬ 
pen after possession it is then an accessory to the thing 
sold, and no part of the original price is opposed to it. 
Hence, if the seller should destroy an increase that had 
issued from the thing sold, previous to possession by the 
purchaser, a proportional abatement from the price would 
be the consequence, the price being apportioned between 
the original thing and the increase, according to the value 
of the former on the day of sale, and the value of the 
latter on the day of its destruction, without any option 
to the purchaser, according to Aboo Huneefa, though 
both his disciples were of opinion that the purchaser 
should have an option. And if a stranger were to destroy 
the increase he must make good its value, which, together 
with the original thing, would form the subject of sale. 
Addition An addition to the price, and to the thing priced or 
to theories so ld, is lawful while they are both subsisting, whether 
tionsofite the addition be of the same kind as the price or not, 
legality. an( i ^he addition is incorporated with the original con¬ 

tract. If the purchaser repent after making an addi¬ 
tion to the price, and refuse to pay the addition, he 
may be compelled; and if the thing sold be returned 
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for defect or any other cause, regard is to be had to the 
addition, in the same way as if it had been originally 
included in the sale. It is to be observed that when 
an addition. is made to the price, it must be accepted by the 
other party at the meeting; for if it be not accepted till 
after the parties have separated, the addition is void.* It 
is also necessary that the thing sold should still be in a 
condition lawful for, or accommodated to, the contract; for 
though, if the purchaser should lease, or pledge, or slaugh¬ 
ter, or sew up the thing sold, an addition to the price 
would still be valid, yet if he were to sell, or grind, or 
weave, or convert it into wine, an addition would no 
longer be lawful. 

A natural increase issuing from the thing sold does not Natural 
conflict with it, in relation to a stipulated increase, while latecfin?" 
the thing sold is still subsisting; so that the stipulated 
increase is an addition to the thing sold, apart from the sold, 
natural increase, and the price is divided first between 
the tiling sold and the stipulated increase, and the share 
apportioned to the former is then divided between it and 
the natural increase, the value of the original being taken 
as on the day of contract, the value of the stipulated 
increase as on the day when it was made, and the value 
of the natural increase as on the day of taking possession. 

A person purchases for a thousand dirhems a female slave 
valued at a thousand, and the slave before possession by 
the purchaser gives birth to a child also valued at a 
thousand; the seller then adds a male slave to the bargain, 
valued at another thousand, and the child improves in 
value until it rises to two thousand dirhems; finally, pos¬ 
session is taken by the purchaser of the whole, and the 
price of a thousand dirhems is paid down. Subsequently 
a defect is found in the child, and it is returned for a 
third of the thousand dirhems. And if the defect were 
found in the mother she would be returned for a sixth of 
the thousand, while if the defect were found in the male 
slave, he would be re turnable for a half of the thousand. 


* See ante, page 2. 


R 






misr/tf 



Claim to 
the thing 
sold esta¬ 
blished 
after an 
addition 
to it. 

Abatement 
from the 
price. 


Discharge. 


242 THE MOOHUMMTJDAN LAW OF SALE. 

A person, sells a female slave, of whom the seller does 
not take possession, and the seller adds another female 
slave to the bargain; a claim is then established to the 
first slave, -whereupon the purchaser is entitled to take the 
other at a fair proportion of the price. 

An abatement of part of the price is valid, and it is 
incorporated with the original contract like an increase, 
whether there remain anything to oppose to the abatement 
or not. A gift or discharge to the purchaser of part 
of the price before payment is an abatement. If the seller 
receive payment of the price, and then make a ^ gift 01 
abatement of part of it, by saying, “ I have given or 
abated you a part of the price,” the act is valid, and the 
seller is bound to restore accordingly; but if he should 
say to the purchaser, “ I have discharged you from part 
of the price,” after receiving payment, the discharge would 
not be valid. When an abatement, or gift, or discharge 
is made of the whole price, and this is done before receipt 
of payment, all the acts are valid, but they are not in¬ 
corporated with the original contract; but when they are 
done after payment, though the abatement and gilt are 
still valid, the discharge is no longer so. A discharge 
from the price after an ikalut is lawful, and the thing so c 
is an amanut or trust in the purchaser’s hands after the 
ikalut* A person sells a slave by an invalid contract, 
mutual possession follows, and the seller then discharges 
the purchaser from his value, after which the slave dies, 
the purchaser is, notwithstanding the discharge, still liable 
for his value ; whereas, if the seller had said, “ I discharge 
you from the slave,” the discharge would have been 

effective. 


* When there is no discharge of the price, and the thing sold 
perishes after ikalut in the hands of the purchaser, the ikalut is an¬ 
nulled. Ante, p. 231. 
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CHAPTER XYI. 

OF SALE, BY A FATHER, EXECUTOR, OR JUDGE OF A 

minor’s PROPERTY, AND PURCHASES BY THEM FOR 
him. 

Salic by a father to his minor son, or purchase from him, Saleorpur- 
on his own account, are both lawful on a favourable chase b - v a 
construction of law; but the rights of the contract revert from his 
to the minor himself, the father being only his repre- minor son - 
sensitive. Hence it is that when the minor arrives at 
puberty he is entitled to demand the price from his father, 
though if the father sell to another, the son has no such right 
of demand in his own person when he arrives at puberty. 

Our learned men differ as to whether it be or be not a con¬ 
dition of the contract that there shall be both a proposal and Form, 
an acceptance by the father; but the more valid opinion 
', that it is not a condition of the contract; so that if the 
father should say, “ I have sold this to my son such an 
one. for so much, or i( I have bought this from my son’s 
property for so much,” the contract is complete, and there 
is no necessity for his saying, «I have sold this to my 
son, and I have bought it.” 

.The sale by a father to his minor son is lawful when Lawful at 
made for the value of the thing sold, with a slight allow- 
ance foi mistakes in estimate ; and where there is no father sold. 
the paternal grandfather comes into his stead. A father 
sells a villa or other immoveable estate to his minor son 
for its fair value, the sale is lawful if the father be held 
in repute and respected among men as honest, but it is Exception. 

Ii 2 
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not lawful if he be a profligate. And the sale by a 
profligate father of moveable property is not lawful, accord¬ 
ing to one report which is deemed valid, unless it be 
for the benefit of his son. Sale by a father to his son 
of mature age who has been long insane is also lawful, 
but it is not lawful if the madness be only temporary; by 
which is to be understood a continuance for any time 
short of a month, the madness, if it last for a month or 
more, being considered a long madness. 

When a father or an executor sells the land of a minor, 
it has been said by one authority that the judge may 
cancel the sale if he think it for the advantage of the 
minor to do so; but when a sale by a father to his minor 
son is for a proper price, and is approved by the judge, 
there can be no doubt that it is perfectly legal. 

When a person has two minor sons, and sells the 
property of one of them to the other, saying, “I have 
sold the slave of my son such an one to my son such an 
one,” the transaction is lawful, and the children are 
bound respectively by the obligations of the contract. 

Wien a father sells his own property to his infant 
son, lie does not become possessed of it for the son by the 
mere act of contract, so that if the property perish before 
he is in a condition to take actual possession of it, it 
perishes as against himself. Nor is a father released from 
the price for which he has rendered himself liable by the 
purchase of his son’s property, till the judge appoint an 
agent to receive it from him; it is then to be restored to 
him, when it will remain in his hands as a deposit for his 
son. If a father sell to his minor son a house in which 
he is residing, he does not become seized on his son’s 
behalf till he quit the house, and lie ought to make de¬ 
livery of it to an ameen * appointed by the judge for that 
purpose. If the father should afterwards return to the 
house, or place his property or lodge his family , there 
(being a wealthy person), he is to be accounted an 
usurper. 

A person purchases a piece of cloth, or a shne, on 
* A Trustee, from amanuf * 
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a father 
should 
have wit¬ 
nesses. 


account of his minor soft* and pays down the' price in In making 
cash out of his own money* he cannot* however* claim f 0 r^g liase 
the price from his son unless he had called on persons minor son, 
to witness that the purchase was made on the son’s account* 
and with the intention of reverting to him for the price. 

If the price were not paid down and the father should 
die* his estate is liable for it* and his other heirs have 
no right of recourse against the son* unless the father had 
called upon witnesses to testify that the sale was on his 
account. If* instead of paying down the price, the father 
becomes surety for it* though he should still* according to 
analogy, have a claim for a refund against his son* yet he 
has no such right on a favourable construction of the law. 

If a father purchase clothes or provisions for his son* it is 
not necessary that he should call upon witnesses to testily 
that the purchase is made for the son’s behoof; but the 
case is different when the purchase is of a mansion or 
other immoveable property. When a father sells the 
property of his minor son* and delivers it without receiving 
payment of the price* lie may resume possession of it* with 
a view to its retention till payment. 

A woman purchases an estate for her minor son with Purchase 
her own property, on the understanding that she is not for Vernon, 
to revert to him for the price, the transaction is lawful 
on a favourable construction* the mother becoming first 
a purchaser on her own account* and the estate then 
becoming; a vested gift from her to her son* and she cannot 
afterwards withhold it from him. 

A person is possessed of a mansion, and having a wife 
who has borne him a son* she says to him, “ I have pur¬ 
chased this mansion from you for our own son out of his 
property,” and the father answers* “ 1 have sold it,” the 
transaction is lawful. 

A father having sold the property of his son* the latter Dispute 


says, “ I was major at the timebut the father says* 
« You were minor” in such circumstances the word of the 


minor 


is to be received,* 


Majority, or puberty, depending on the physical condition of the 
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A father appoints an agent to sell a slave belonging 
to his son, and the agent sells him to the father himself, 
the sale is lawful. 

If an executor* * purchase the property of an orphan 
for himself, the transaction is lawful when to the orphan’s 
advantage. By an advantage is to be understood, when 
the property is not land, a sale by the executor for ten 
of property valued at fifteen, or a purchase by him for 
fifteen of property valued at ten. And when the property 
is land, double the value of the thing bought from tlie 
minor and half the value of the thing sold to liim, are said 
to be fair criteria of what is for his advantage. 

There is no report of Mooliummud in any of the books 
as to the necessity or -otherwise of an executor going 
through the double form of saying, “ I have bought and 
I have sold,” when he buys or sells for himself from or 
to the minor; but another writer reports that it is neces¬ 
sary, contrary to the case of a father, as already observed. 

If an executor direct a person to purchase something 
from the minor’s property, and he does so on account of 
his principal, the purchase is not lawful. 

When a youth permitted to trade sells property to the 
executor, it is the same thing as if the executor had sold 
to himself; but if the youth sell to a stranger, though 
much below value, the transaction is lawful according to 
Aboo Hunecfa. An executor sells the land of a minor 
when it is expedient for the minor; though the executor 
sells with a view to expend the price on his own main¬ 
tenance, it has been said that the sale is lawful, never¬ 
theless the executor being liable to the minor when he 
makes such appropriation of the price. When an execu¬ 
tor purchases from one of two minors for the other, the 
transaction is not lawful. So, also, if he permit them 


son, is a fact more within Jus own knowledge than that of any 

person else. . . ., 

* By an executor is to he understood the executor appointed by a 

f at ] ier ._See page 248. It has been already observed (note on page 

221) that he is included in the meaning of the term Guardian. 
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to trade in order that they'inay sell to each other; it is not 
lawful. And the rule is the same with regard to two 
slaves belonging to the minors , if he permit them to trade 
and one s6lls to the other, the transaction is not lawful. 

With regard to a father, he may lawfully authorize the 
youths themselves or their slaves to trade. 

When one of two executors buys their ward’s property 
from the other, it is not lawful, according to Aboo 
Huneefa. An executor purchases for his ward from a 
debtor of the ward, for twenty deenars , a mansion the 
value of which is thirty deenars , and when the debt is paid 
he agrees to a cancellation of the sale, this is not lawful. 

When an executor sells the property of his ward on credit 
for a longer period than is usual in such cases, the sale 
is unlawful; or though the period should not be unusually 
long, yet if there be any reason to apprehend that the 
purchaser will refuse payment on its expiration, or that 
the price may otherwise be lost, the sale is also unlawful; 
but if there be no reason for such apprehension it is 
lawful. 

When an executor sells an inheritance to another than Powers of 
himself, and the heirs are minors, the sale is lawful as sale an 

executor 

to the whole, whether it be villas or other immoveable over his 
estate or chattels, and whether the heirs be present or 
absent, or the deceased have left debts or not ; but the when the 
sale must be for the value of the property, with the m i nor ; 
ordinary allowance for error in valuation. And, accord¬ 
ing to modern decisions, the sale of immoveable estate 
by an executor is lawful only in one of the three cases 
following; that is, where there is a purchaser willing to 
give double its value, or the sale is necessary to meet 
the minor’s emergencies, or there are debts of the de¬ 
ceased, and no other means of paying them. 

If all the heirs be of full age and present, and there when they 
are no debts of the deceased, the executor has no power 
of disposal over the inheritance ; while if there be debts 
coverino’ the whole property, all authorities are agreed 
that the executor may sell the whole, and that if the 
property be not entirely swallowed up by the debts he 
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may sell enough of it for their liquidation. With regard 
to the surplus, after payment of the debts, Aboo Huncefa 
considered that the executor has power to sell that also, 
but both his disciples thought that he had no such power. 
If there be no debts of the deceased, but he has left 
legacies, these are lawful to the extent of a clear third of 
his estate, and the executor has the same power of selling 
the estate for their liquidation, and with the same dif¬ 
ference of opinion as to the surplus as in the case of 
debts. What has been said with regard to the executor’s 
power of selling the estate for payment of debts and 
legacies, when all the heirs are of full age and present, is 
subject to this qualification, that if the heirs prefer to 
defray them out of other property the executor is deprived 
of all power of selling the estate. 

When major If the heirs be of full age and absent (by which is to be 
and absent; un< j ergtoo ^ according to Moohummud, an absence of 
three days), and there arc neither debts nor legacies, the 
executor has power to sell the moveable property of the 
deceased, but not his immoveable property, even though 
there should be reason to apprehend its destruction, 
when some If some of the heirs be of lull age and some minors , and 
and Tome* the former are absent, and the estate free from debts and 
minor. legacies, the executor, may sell the moveable property and 
also the minors’ share in the immoveable property, but 
not the share of the others in the latter. If there be 
debts or legacies, the executor has the same power ot 
selling for their liquidation, and with the same difference 
of opinion as to the surplus of the estate as before men¬ 
tioned. If the heirs who have arrived at maturity be 
present, and the estate is free, the executor has power of 
sale over the minors’ shares in the immoveable as well as 
the moveable property, but no such power over the shares 
of the others ; while if there be debts or legacies the exe¬ 
cutor has the same power over the estate, with the same 
difference of opinion as to the surplus as has been already 


Executor's All that has been said with regard to the executor 
executor, 0 f a fj lt ber is equally applicable to the executor ot such 
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executor, or to the executor of a paternal grandfather, or 
the executor of such executor, or to an executor appointed 
by the judge, or the executor of such executor. An 
executor appointed by the judge is like an executor 
appointed by a father, except in one particular, which is, 
that when the judge appoints an executor for a purpose he 
is executor for that purpose alone; but when the father 
appoints an executor for a purpose, he is executor for all 
purposes. 

A woman after the death of her husband sells property Sale by a 
that belonged to him, supposing herself to be his executrix, Rosins 
and her husband having left minor children ; she after herself to 
some time declares that she was not the executrix, her husband’s 
assertion, however, is not to be credited as against the execut,lx * 
purchaser, but the sale remains in suspense till' her chil¬ 
dren arrive at puberty. If they should admit that she 
was the executrix the sale by her is lawful; but if they 
deny the fact the sale is void ; and though the purchaser 
should have manured the purchased land, he has no 
recourse for reimbursement against the woman. What 
has been said is on the supposition that the woman sues 
for a cancellation of the sale, on the ground that she was 
not the executrix; but if the minor sue on that ground Suit by the 
his claim is to be heard, when he has permission to trade minor t0 , 

A reverse the 

or litigate from the judge, or other person having power s.de. 
to give him the permission, and if he fail to recover his 
estate the woman is answerable to him for the value of 
what she sold. 

When a youth or a weak-minded person has a father, Permission 
or his executor, or a paternal grandfather, or his executor, to sue .. 

1 ° 9 9 granted by 

ana the judge permits the party to sue, but the father, &c., a judge. 

objects, the permission is valid, though the power of the 

judge is in general postponed to that of the father or 

executor. 

When the kazee sells his own property to a minor, or Sale or pur- 
buys the minor's property from him, the transaction is not toTjudge r 
lawful; but the hazee may lawfully purchase the minor's of a miners 
property from an executor, though the executor were propert ^ 
appointed by himself. 
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CHAPTER XVII. 


OF HOKABUHUT, TOWLEEUT,* AND WUZEEUTf SALES. 

MorAbuhut is the resale of a thing for a similar to its 
first price, with some addition for profit; Towleeut is a 
resale for an exact similar to the first price without any 
addition; and Wuzeeut is a resale for a similar to the first 
price with a known abatement, and they are all lawful. 

When a person sells a thing for a profit, and its original 
price was of the class of similars, the sale is lawful, pro¬ 
vided that the profit be known, whether it be in things 
of the same or a different kind to the original price. If 
the price were not of the class of similars, as a personal 
chattel for instance, and the sale for a profit be to any 
other person than one who has become possessed of that 
identical chattel, the sale is not lawful; but if the sale 
be to the person who has become possessed of it, and be in 
exchange for that particular chattel now in his hands, 
with a profit say of ten dirhems, the sale is lawful. And 


* “ Mordb&hiU is an infinitive of the fifth increased conjugation from 
the radical word IiebhS, signifying profit or gain, and therefore ob¬ 
viously implies a transaction in which profit is obtained. Mowazaut, 
again, is an infinitive of the same conjugation, from the root wilzd, to 
abate or deduct, and literally as well as technically signifies deduction 
from the original price. Towleelit, of the second conjugation, has a 
variety of literal significations corresponding to those of its primitive 
>r root wela. One of these, viz., friendship, or equality, is by no means 
•emote from the technical sense, viz., a resale at prime cost.”— 
rranslation of Imameea Digest. Note, page 83. 

f Wuzeeut is an infinitive of the second conjugation from the root 
ouz&, and has the same signification as mowazaiU. 
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ere a thing is sold at,,a relative profit, as eleven for 
ten,* the sale is not lawful unless the prime cost be 
known at the meeting, whereupon it becomes lawful, and 
the purchaser has an option, and if he decide in favour of 
the sale it is obligatory on him at the rate mentioned, 
on a favourable construction. And the rule is the same 
if a thing be sold by Toicleeut , and the purchaser does 
not know in how much it stands him, the sale being in 
such a case unlawful; but if the price be known to him at 
the meeting the sale becomes lawful with an option, as 
in the other case. 

If a person purchase a piece of cloth for ten dirhems , 
and give a deenar or a piece of cloth in addition to the 
price, the prime cost is only ten dirhems , and it is to be 
so taken as against the purchaser in a subsequent sale by 
Morabuliut. And if the dirhems were of a coinage difife- 
rent from that of the town, and the sale be for a profit of a 
dirhem , the new purchaser is liable for ten similar to those 
originally paid, and one of profit in the coin of the place. 


Addition to 
the prime 
cost, and 
payment in 
a strange 
coinage. 


But if base dirhems were given in payment of the first 
transaction, and the seller allowed them, the purchaser 
may resell the article for a profit on the prime cost, as if it 
had been paid in good coin. 

If the purchaser of an article make a gift of it which Resale after 
he afterwards retracts, or if he sell it, and it is subsequently return 
returned to him for a defect, or under an option, or by g^ ietlims 
ikalut, he may lawfully dispose of the article for a profit on 
the original price ; but if the sale had been completed, and 
the thing had returned to his possession by right ot in¬ 
heritance or gift, he could not lawfully sell it by morabvhut . 

When the thing sold is an aggregate of commodit ies Resale of a 

that are estimable by measurement of capacity or weight, 

or are similars of tale, the purchaser may sell a part previously 
__ __purchased. 


* Literally, “for a pro/it of ten eleven,'* but explained by the author 
of the Kifayah (vol. iii. p. 144) to signify a profit of one in ten, two 
in twenty, three in thirty, &e. The expression implies that the profit 
is in parts of the prime cost, and as that is unknown when the price is 
a specific chattel, resale in that case at a relative profit is unlawful— 
Hamilton's Hedaya , vol. ii- P-471. 
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of the aggregate by morabuhut. If the aggregate be com¬ 
posed of tilings that are entirely different, or are dissimilars 
of tale, and a distributive part of it is resold by morabuhut , 
the sale is also lawful; but if the part be specific, and the 
original price was one sum, the resale is not lawful; while, 
if the original price had been apportioned to each of the 
articles, the resale of any of them at an advance on the 
price would be lawful, according to Aboo Huneefa and 
Aboo Yoosuf. If a person purchase a piece of cloth, and 
half of it happen to be burnt, he cannot lawfully sell the 
remaining half for a profit on half the price, though what 
remains be by measurement in cubits a full half of the 
original. And if a person purchase two pieces of cloth 
without mention of a particular price to each of them, he 
cannot lawfully sell one of them by morabuhut; but if a 
particular price bad been assigned to each, he may lawfully 
do so according to Aboo Huneefa and Aboo Yoosuf, but 
not so in the opinion of Moolmmmud. 

The usurper of a slave, when adjudged to be respon¬ 
sible for his value, at a time when the slave had absconded, 
may, on the return of the slave, lawfully sell him for 
a profit on the value at which he was made responsible ; 
but in reselling him lie should say, C£ He stood me in so 
much.” So, also, if one should purchase a slave for wine, 
and take possession, after which the slave absconds, and 
decree is passed against the purchaser for his value, the 
purchaser may lawfully resell him at a profit on such 
value. 

Two persons having purchased commodities that are 
estimable by measurement of capacity or weight, or are 
similars of tale, and having made partition of them, each 
may lawfully sell his share by morabuhut; but if they had 
purchased cloth or the like and made partition, it would 
not be lawful to either of them to sell his share by 
morabuhut . 

If a person purchase cleenars for dirhems , he cannot 

lawfully sell the deenars by morabuhut . 

A person purchases merchandise and marks it for more 
than the prime cost, he afterward, sells it at an advance 
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on the price so marked, wi$}Out saying it stood me in so a marked 
much, this is lawful ; but it is implied that the purchaser * )l lce * 
is aware that the mark is not intended to indicate the prime 
cost of the , goods ; for if he imagine the mark and the 
prime cost to be identical, the mark is a deception on the 
part of the seller, and the purchaser is at liberty to 
retract if he please. 

The wages of the fuller, dyer, and embroiderer may be Expenses 
lawfully added to the prime cost; so, also, the expense adde^o* 36 
of spinning, or t wisting, of porterage, or of driving cattle the l )rime 
to market. The principle in all niorabuhut sales is, that C ° t? 
regard is to be had to the custom of merchants, and 
anything may be lawfully added to the prime cost, the 
addition of which is sanctioned by such custom; but that 
nothing can be added which wants such sanction. ' Neither such as 
what has been expended in provisions by the way, nor adcfed. 0t ^ 
rent, nor allowances for trouble, can be lawfully added, 
there being no custom to authorize their addition; nor 
the wages of a shepherd, nor the expense of instructing a 
slave in a trade, or the Kooran, or any branch of learning, 
nor the rent of a house for keeping him in. In like 
manner, the wages of a slave-driver or keeper cannot 
be added, nor the expense of storing provisions, nor the 
fees of a physician, horsebreaker, or horse-doctor, or 
the wages of domestic servants, or the ransom paid for 
offences, or what is taken by violence in the way, unless 
there be some custom for adding it. The wages of a 
broker may be added, but not the price of housings or 
coverings or the like for cattle; but the clothes of slaves 
and the expense of their maintenance, unless excessive, 
may be lawfully added. So, also, the food of cattle, 
unless there be some return issuing from them, as milk, 
wool, or butter, in which case the value of this return 
must be deducted, and only the surplus added to the 
original price. 

If the purchaser should clean the cloth himself, or do A charge 
any other of the works above specified, he is not at liberty j° 0 r n ^ c ^ tlie 
to make any addition to the prime cost on that account, purchaser 
nor if the acts had been done by another gratuitously, or added^ 0 
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by a person to whom the things on which these acts were 
performed had been lent. 

If the seller by morabuhut is guilty of any deception the 
purchaser is at liberty to reject the thing or to take it at 
the full price stipulated; and if there be any deception in a 
case of towleeut he may deduct Rie amount from the 
price. If the article perish before it is returned by the 
purchaser, or anything happens to it which would prevent 
cancellation of the sale on discovery of the deception, the 
purchaser is liable for the full price mentioned, and is 
without any option. 

When a thing sold sustains a blemish in the hands of 
the seller or the purchaser, by an act of Providence, or 
by the deed of the purchaser himself or of the subject 
of sale, it may be lawfully resold by morabuhut , without 
any mention of the circumstance. Rut if the blemish 
be occasioned by an act of the seller or a stranger, 
it must be disclosed before the thing can be resold by 
morabuhut . And in like manner if an increase take place 
in the thing sold, such as fruit, a child, or wool, and it 
be still subsisting in the hands of the seller, or have perished 
by his act or that of a stranger, he cannot lawfully 
resell the original tiling by morabuhut without mentioning 
the circumstance ; but if the loss have happened by an 
act of Providence there is no necessity for mentioning it. 
And if a person purchase a female slave who is already 
a woman,* and have intercourse with her, he is not obliged 
to mention the fact when reselling her by morabuhut; but 
if she were a virgin when he purchased her, he could not 
lawfully sell her by morabuhut , without mentioning the 
fact of his having carnally enjoyed her. 

When a When a person purchases a thing on credit, he cannot 
lowed on lawfully sell it by viorabvhvt without mentioning the 
the first fact, that is, if the credit were stipulated for by the con- 
b^disclosed. tract; but if it merely arose from the custom of merchants, 
as if, for instance, the thing purchased were one for which 
sellers are not in the habit of requiring prompt payment, 
but of receiving the price by instalments per month, or 
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* As distinguished from a virgin. 
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every ten days, most of our learned men are of. opinion, 
that it is not necessary to mention the credit. Where 
again the credit was by stipulation, and the fact is not 
mentioned . to the purchaser, he has, on becoming ac¬ 
quainted with it, an option of either retaining or rejecting 
the article. But an intermediate loss or destruction of 
it, before he became cognizant of the credit, would render 
the sale obligatory upon him. And in every case in which 
mention of any circumstance is incumbent on the seller, 
and it is not disclosed, the purchaser has an option, on 
becoming acquainted with it, of keeping the thing at 
the full price agreed upon, or rejecting it. But if the 
thing sold be not in existence in his hands, the sale 
becomes imperative, and he has no choice. 

An abatement from the price must be deducted when 
selling by morabuhut; and if an abatement be made to a 
purchaser after he lias actually resold the thing for a 
profit, he must give the purchaser from him the benefit of 
the abatement, with a suitable deduction also from the 
profit. But this does not apply to a credit; for if a thing 
were purchased without payment of the price, it may be 
lawfully sold by morabuhut , and though a delay of a month 
were subsequently granted for payment of the price on 
the first transaction, the purchaser would not be under any 
obligation to grant a similar delay for its payment on the 
second. 


General 
rule as to 
conceal¬ 
ments. 


An abate¬ 
ment from 
the prime 
cost must 
be deducted. 


When a person purchases a thing from his partner in Resale of 
trade, he need be under no apprehension in reselling it by p^chated 
morabuhut , if it were the private property of the partner; from a 
and if the thing were joint property he may resell the partncr ' 
partner’s share for a profit on the price at which the article 
was purchased from the joint stock, and his own share for 
a profit on the price at which it was originally acquired by 
the partnership. When one person purchases a piece of 
cloth for five dirhems , and another purchases another piece 
for six dirhems , and they sell the two pieces together in one 
bargain by morabuhut or mmvazaut, the price is to be 
divided between them according to their relative shares in 
the prime cost of the articles. 
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When a person disposes of a thing to another at what it 
stood him, and the other does not knqW in how much it 
stood him, the sale is invalid; hut if the seller inform the 
purchaser during the meeting, the sale becomes valid, and 
the purchaser has the option of taking or rejecting the 
thing at the price indicated. And it a person sell a thing 
for a profit of eleven for ten, or the like, the purchaser on 
being made acquainted with the price, may take or reject 
the thing at his pleasure; but if he knew the price before 
the contract, he has no power of rejection. 

If a person purchase a piece of cloth for ten dirhems , 
and then sell it at a reduction* of ten for eleven, each 
dirhem is to be divided into eleven parts, which will make 
one hundred and ten.in the whole, and in every eleven of 
these one part is to be abated, making in all ten parts. In 
like manner, if he sell at a reduction of ten for twelve, 
each dirhem is to be divided into twelve parts, which will 
make one hundred and twenty in all, and out of these, 
twenty are to be abated. And the same way in other 
cases. 


* Arab. Wiizeeut. This and the other case above mentioned, are 
the only examples of JVuzeeut that I have met with. But what has 
been said of Mordhuhut must be generally applicable, mutatis mutandis , 
to Wuzeeut also. It may be observed that fV&zee&t is not mentioned 
in the Hidayah , though in both its commentaries, the Kifayah and 
Inayah , it is enumerated among the different kinds of sale. 
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CHAPTER XVIII. 

OF SULUM.* 

Section I. 

Eefinition, Constitution, Conditions, and Legal Effect off Sulum. 


Sulum is a contract by which a right of property is Definition, 
promptly established in the price, but the establishment 
of it in the thing sold is deferred.*}* It i 3 constituted How con- 
when one person says to another, <l I have advanced to s ^ ll * e ^* 
you ten dirhems for a koor of wheat,” and the other 
answers, <f I have accepted.” But it may also be consti¬ 
tuted by the word “ sale.” 

The conditions ot sulum are of two kinds ; one of which Conditions, 
has relation to the contract itself, and the other to the 
things exchanged. Of the former kind there is only one 
condition, which is, that the contract shall be free from 
any stipulation of option to both or either of the contract¬ 
ing parties, as distinguished from an option of a third 
party having a right, which therefore does not vitiate a 
sulum. Hence, if a person should prove to be entitled 
_ 

Thii kind of sale is contrar} r to analogy, as being of a thing which 
may not be in existence at the time of contract, but it has been au¬ 
thorized by the Kowan and a saying of the Prophet. See Hamilton's 
Iledaya , vol. ii. p. 516. 

t This is rather a description of its legal effect than a definition. It 
may be defined to be “an immediate advance of a price (in money or 
goods) for commodities to be delivered at a future fixed period.” And 
as the commodities are undeterminate, aiul the price is produced, 

Sulum is “ the sale of an obligation for a thing,” ns stated in page 7. 

S 
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to the capital stock, * after possession of it has 
taken, and the parties to the contract have separated, 
and the person so entitled should then allow the salum, 
the contract is valid. And if a person to whom an option 
has been reserved should annul his option before the 
actual or bodily separation of the parties, and while the 
capital stock is still subsisting in the hands of the seller, the 
contract would, according to us, become lawful. But all 
are agreed that it would not become lawful if the capital 
stock had perished, or been destroyed. 

The conditions that relate to the things exchanged are 
sixteen in number, whereof six have relation to the 
capital stock and ten to the goods for which the advance 
is made.f Of the conditions that relate to the capital 
stock, four are applicable to its genus, species, quality, 
and quantity, all of which mvA in general be distinctly 
explained. The genus, as dirhems or deenars in the case 
of money, or wheat and barley in the case of commo¬ 
dities estimated by measurement of capacity. The species, 
as Ghutreefee and Adawlee dirhems, and Muhmoodee or 
Hurwee deenars. This condition, however, is required 
only when different coins of the same denomination are 
current in the city ; for if there be but one currency it is 
sufficient to mention the general name of the coin. The 
quality, as good, bad,* or medium. The mention of the 
quantity of the capital stock is a condition only when 
it consists of commodities of the class ol similais , and 
even with regard to these when distinctly pointed out, it 
is not necessary according to Aboo Yoosuf and Moohum- 
mud, though their master was of opinion that in that case 
also 'it is a condition that the amount of the capital stock 
shall be known. Tlius if a person say to another, “I 
have advanced you these dirhems ” (not knowing their 



* Arab, ras-ool-mal ; literally, head of the property. The price is 

so termed. . 

+ Arab Al mooslum feehi ; literally, the advanced for. 

, Arab rudee. The translator of the Hidaynh has subsumed 

the superlatives ba, or won, (vol. ii. page *• *>“ 
and bud, which appear in the original Arabic. 
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weight) “for a koor of wheat/ * * * * 5 or “this wheat” (not 
knowing its measure) “ tor so many minas of safflower/ 5 
the contract is not valid according to Aboo Huneefa, but 
valid according to his disciples. If an advance be made for 
two different things, and the capital stock is an article 
estimable by measurement of capacity or by weight, the 
transaction is not lawful according to Aboo Huneefa, 
unless the proportion of it applicable to each of the 
things be explained; but this he did not consider neces¬ 
sary when the capital stock is anything else than an 
article estimable by measurement of capacity or by 
weight. According to the disciples, the explanation is 
unnecessary in both cases ; but when the capital stock con¬ 
sists of two things, as dirhems and deenars , for instance, 
advanced for a known quantity of wheat, and the amount 
of one of them only is mentioned, the transaction is in¬ 
valid in their opinion also. Where, again, the capital 
stock consists of articles of longitudinal measure, or of 
dissimilar articles of tale, mention of the quantity is not 
a necessary condition, and it is quite sufficient if they be 
pointed out, according to all our doctors. The fifth con¬ 
dition is, that when the capital stock is in dirhems or 
deenars they shall be paid down in cash.* And the next 
condition is, that whatever it may consist of, whether 
things undeterminate or specific, possession of it must 
be taken at the meeting before the actual separation of 
the parties; but whether at the beginning or end of the 
meeting is of no consequence, for the whole meeting is 
for this purpose considered as but one instant. And if 
possession be taken after the parties have risen together 
walking, still, if before their bodily separation, it is suffi¬ 
cient; and though one of the parties should fall asleep, 
or if both should sleep sitting, the meeting would still 

In that case, both the things exchanged being obligations, pos¬ 

session of one of them (which by the nature of the contract cannot he 

the thing sold) before the separation of the parties is absolutely 

necessary. See ante , p. 135. It may be observed that this neces¬ 
sity is founded on a saying of the Prophet, who prohibited the op¬ 
posing of one debt to another.— Hamilton's Hedaya , vol. ii. p. 528. 

S 2 
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continue; but if they both should go to sleep, laid down 
or reposing, that would be a separation. A case is put in 
the Nuwazil of a person who advanced ten dirhems by 
way of sulum for ten liufeezees of wheat, and not having 
the money with him he went into his house to fetch it; 
and it was held that if he entered’so as to be within sight 



of the other party to whom the advance was made, the 
sulum was not void, but that it would be void if he 
disappeared from the other party’s sight. If the person to 
whom the advance is made should refuse to accept it during 
the meeting, he may be compelled to do so by the judge. 
Conditions Of the conditions that relate to the goods for which the 
Relate advance is made, the four first are applicable to their 
goods ad- genus, species, quality, and quantity, all of which must be 
vancedfor. ment ; onet [. Genus; as wheat or barley. Species; as 
wheat of irrigated lands, wheat of land that has not been 
irrigated, -wheat of the hills, or wheat of the plains. 
Quality; as good, bad, or medium. Quantity; as by 
measurement of capacity, weight, tale, or longitudinal 
measure. It is necessary that the quantity be known by 
a standard which may not be lost from among men. And 
if a particular measure be adopted, as for instance one 
should say, “ By this vessel,” or “ this basket,” or “ the 
weight of this stone,” the transaction would not be lawful 
unless the capacity of the vessel or weight of the stone 
be known. So, also, with regard to longitudinal mea¬ 
sure, it is required that the quantity be fixed by a cubit 
which may not be lost from among men ; and if a particu¬ 
lar stick be assumed the length of which is not known, or 
the forearm of the party, or of any particular person, 
the transaction would not be lawful. Nor would it be 
lawful if the measure adopted were one belonging to a 
particular person, when it differs from the measures in 
general use. If the measure should correspond with those 
in general use, the reference to it would be surplusage 
and the transaction lawful. And it is also necessary that 
the instrument of measure adopted shall not be one liable 
to contract or expand; hence a leathern bag is not lawful 
except in the case of the koorb for water, the use of 
which is sanctioned by general usage. 
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The fifth condition * is, that the goods advanced for 
shall be deliverable at a*future known period; and if 
presently deliverable the sulum is not lawful. Opinions 
differ as to the shortest period within which a sulum is not 
lawful. According to Moohummud it is a month, and the 
futioa is in conformity with his opinion. The period is 
not cancelled by the death of the purchaser ;t but it is 
cancelled by the death of the seller, J so that the amount 
of the sulum, or goods deliverable, may be immediately 
taken from Ills estate. 

The sixth condition is, that the goods advanced for shall 
be in existence from the conclusion of the contract until 
the stipulated period of its delivery.§ Hence, if they 
were non-existent at the former period, but in existence 
at the latter, or vice versa; or if they were existent at 
both periods, but non-existent at any intervening point 
of time, the contract would be unlawful. By existence 
is to be understood that the goods are to be found in 
open market; and by non-existence, that they are not to be 
had there, though they may be found in people’s houses. 
If the goods be in existence at the stipulated period of 
delivery, but are not taken possession of till they are 
no longer to be had, the sulum contract still retains its 
validity; but the purchaser has the option of cancelling 
it, or waiting till the goods are again to be had. 

The seventh condition is, that the goods advanced for 
be of a nature to be determined by specification. Hence a 
sulum of dirhems or deenars is not lawful. 


ihis condition is founded on the saying of the Prophet before 
referred to : 1 Whosoever of you enters into a sulum , let him do so for 
a known measure, known weight, and to a known period.”— Hidayah, 
vol. iii. p. 199. See Translation , vol, ii. p. 516. 

f Arab. Hub oos sulum ; literally, master of the sulum . 
t Arab. Al mcoslum ilehi; literally, the advanced to. 

§ This condition is also founded on a scrupulous regard to a saying 
of the Prophet, viz.,— u Do not advance for fruit till its goodness have 
commenced .”—Hidayah (original), p. 202. For the mcaniug of this 
expression, which Mr. Hamilton here translates, “ until their ripeness 
he apparent” (vol. ii. p. 520), see ante ., note, page 141. 
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eighth . condition is,' that the goods advanced for 
be of one or other of the four following descriptions, viz, 
goods estimable by measurement of capacity,..goods estim¬ 
able by weight, similars of tale, and goods of longitudi¬ 
nal measure;* Hence sulum is not lawful of animals or 
any parts of them from the head to the extremities, nor of 
slaves whether male or female, on account of their diffe¬ 
rence in understanding and dispositions. 

The ninth condition is, that the place of delivery shall 
be mentioned of all articles that require porterage and 
trouble, such as wheat and barley. This, though it appears 
to be only the opinion of Aboo Huneefa, is correct. Aboo 
Yoosuf and Moohummud have said that this is not an 
absolute condition, but that when made a condition it is 
valid; and that when there is no such condition the place 
of contract is the place of delivery. When the purchaser 
has imposed on the seller the condition of delivery in a 
particular city, delivery in any part of the city is a suffi¬ 
cient compliance with the condition, unless the city be 
large, that is a fursuhh^ or more between its borders, in 
which case the sulum would not be lawful, unless the 
quarter of the city in which delivery is to be made be 
also mentioned, as ignorance of this particular circumstance 
has a tendency to engender disputes between the parties. 
Where the commodity is one that does not require porter¬ 
age and trouble in its transference, as musk or camphor, 

* The authority for the first two is inferred from the saying of the 
Prophet, mentioned, note, p. 261, and sulum of the two others is said to 
be lawful “because it is possible to define them exactly/’— Hamilton's 
Hedaya, vol. ii. page 517. The impossibility of defining exactly any 
other commodities than the four specified, is no doubt the reason for 
restricting sulum to them. But the difficulty seems to be felt of in¬ 
cluding the two last within the sanction of the Prophet’s saying; for, 
after a good deal of reasoning on the subject, the author of the 
Kifayah admits that it is only by a favourable construction that cloth 
is included ; but, being manufactured by man with the aid of imple¬ 
ments, and the manufacturer and implements being alike, there can 
only be a small degree of difference in the productions, which may in 
worldly matters be disregarded.— Kifayah., vol. in. p. 200. 

| A parasang, a league, about 18,000 feet in length.— Richardson. 
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are agreed that mention of the place of delivery is 
not necessary, and that,, in such circumstances it is to be 
understood that delivery is to be made at the place of 
contract. It should be observed, that when the contract 
is made,on the sea, or a high mountain, delivery is to be 
made at the nearest convenient place when the com¬ 
modity is one that requires porterage and trouble. 
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The tenth and last condition is, that the things ex¬ 
changed shall not be comprehended under one of the two 
causes or occasions of heha , or usury, which are quantity 
and kind.* This rule is of universal application except 
in the case of prices, which may be lawfully advanced 
for other things estimated by weight, from a regard to the 
necessities of mankind. 

The legal effect of sulum is a deferred establishment Legal effect 
of a right of property in the purchaser or master of the of sulum. 
sulum to the thing advanced for, as opposed to an imme¬ 
diate establishment of such right in the seller to the price 
or capital stock. 

When the sulum is valid, and the seller produces the Purchaser's 
goods, the purchaser has no option with regard to them, the goods 
unless they are found to be different to what was stipu- being de- 
lated for, and in that case the seller may be compelled to llveied * 
deliver others in correspondence with the contract 


Section II. 

Of things with regard to which Sulum is or is not lawful . 

When a piece of Herat cloth is advanced for another Things es- 
piece of Herat cloth, or a kufeez of wheat is sold for a by 

kufeez of barley, the sulum is not lawful. A thing that may be* ad- 
is measured by capacity may be advanced for a thing that thj^esti 
is weighed, when the latter is a proper subject for sulum , mated by 
that is, when it can be the mabeea or thing sold in a con- 


* That is, that they shall not both be weigliable, or both estimable 
by measure of capacity, or both of the same kiud; for postponement 
of delivery in such cases would be unlawful. See ante, p. 165. 
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tract of sale/* and is capable by description; so that an 
advance of wheat for gold and silver is not lawful accord¬ 
ing to us, and the transaction is void.*!' What is esti¬ 
mated by weight may also be lawfully advanced for what 
is estimated by Capacity. But a thing estimated by 
weight cannot be advanced for another .thing estimated 
by weight, when both are articles that can be rendeied 
specific in a contract, as iron for satfron. YV hen dirhems 
or deenars are advanced for articles estimated by weight, 
the sulum is lawful; so, also, according to Aboo Yoosuf, 
when an ingot of silver, or fragments or particles oi gold, 
or a manufactured vessel of silver, is advanced for saffron, 
the transaction is lawful. Fooloos may be lawfully ad¬ 
vanced for articles of weight except their own kind, and 
if copper vessels be advanced for articles of weight, the 
transaction is lawful when the vessels are not estimated 
or reckoned by weight, but by the piece; but in the last 
case also it is unlawful if the vessels be advanced for 
fooloos. It is not lawful to advance one thing estimated 
by measure of capacity for another thing so estimated. 

When two things, neither of which is estimated by 
capacity or weight, differ in kind, one of one kind may 
without fear or objection be exchanged for two of the 
other from hand to hand, or even with a postponement 
of delivery, if that for which the advance is made be 
capable of being bound down or defined by description, 
with the same accuracy that similars can be defined./ As 



See 


* This excludes dirhems and deenars, which are always price 

f If the capital stock or price were in money, the transaction would 
be'a surf, and any delay in the delivery of either of the things ex¬ 
changed would be unlawful. See post, towards the end of Book u. 
chanter 1. But if the capital stock were anything else than money, 
the reason for excluding gold and silver from the articles which may 
be the subject of sulum is not so apparent; and the restriction is 
Ltd to dirham and deenars by the Hidayah. See Translation, 

V °| This tLiesLattL^LwaS'of tale or goods of longitudinal 
measure. 
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this is not the case with jewels, pearls, or animals, the 
advance of a piece of * Herat cloth for any of them is 
not lawful. Where, again, the things are of the same 
kind, and neither of them estimable by weight or mea¬ 
surement of capacity, though there is no objection to the 
exchange of two for one from hand to hand, it cannot be 
lawfully done with a postponement of delivery according 
to our learned men, so that if one were to advance two 
pieces of cloth of Herat for one piece of the same kind, 
the transaction would not be lawful. 

When a thing of capacity is advanced for two things. Rule when 
one of which is also of capacity, and the other is of weight, 
or anything is advanced for two others, one being of its * d ^' ed 
own kind and the other of a different kind, the contract is partly of 
void as to the whole according to Aboo Huneefa, but ^ S p^ e ly 
according to both his disciples it is lawful in the former of a difife- 
case in proportion to the article estimated by weight, and ad- 
in the latter in proportion to the thing of different kind. Yauce * 

And there is no objection to an advance for articles of the 
same kind, whether of capacity or of weight, with a con¬ 
dition that part of them shall be deliverable at one time 
and part at another time ; nor is there any necessity that 
the share of the advance applicable to each part should be 
mentioned. 

When an advance is made for goods in their nature Things in 
estimable by measure of capacity, to be delivered by ^“rabte 
weight, as, for instance, wheat or barley by the balance, may be ad- 
there are two reports, and according to that which is most t0 be deli- 
relied upon, the transaction is lawful. And the same may "? d h * y and 
be said with regard to things estimable by weight which vice versa. 
are to be delivered by measure of capacity. 

A sulum sale of batter is lawful either by measure or 
weight (though there is a report of Moohummud’a against 
its legality by weight). And the rule is the same with 
regard to every commodity usually measured by the 
rutl, the sulum sale of which is lawful either by measure 


or weight. 

If an advance be made for milk in its season to be Advance 
delivered by a known measure or weight at a fixed period, Zt in^Ln. 
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the transaction is lawful. And the same may be said of 
vinegar and grape juice. It is to be observed, however, 
•with regard to milk, that its restriction to “a season has 
inference to countries where milk is not procurable at 
certain times of the year; but that in our country, where 
it is always procurable, its avium sale : at all seasons is 
lawful. With regard to vinegar also, which is always 
procurable, there is no restriction of seasons; but this not 
being the case with grape juice, its sale by sulum is lawful 
only in the proper season. 

An advance for new wheat before its appearance is not 
valid, because it is a sulum sale of a thing not procurable. 
Upon the authority of this case, it is held that when an 
advance is made for the wheat of a particular place of 
which the supplies of grain are not likely to fail or be cut 
off, as, for instance, wheat of the countries of Khorassan, 
Irak, and Furghana; or of great cities, as Samarkand, 
Bokhara, and Cashan, the sale is lawful; but that if the 
place be such that its supply of grain may probably fail, 
as, for instance, the wheat of a particular piece of land, or 
particular village, the sale would not be lawful. If a 
reference to the village be made only as descriptive of the 
quality of the article, the sale is valid. Hence, though 
an advance for wheat of Herat is not lawful, an advance 
for cloth of Herat is lawful, as it falls within all the con¬ 
ditions of a sulum sale. 

With regard to all articles of tale, the unities of which 
materially differ, as melons and pomegranates, a sulum sale 
of them by tale is not lawful. Where, again, the unities 
of such articles do not materially differ, as walnuts and 
eggs, a sulum sale of them is lawful, whether by tale, 
measure, or weight. According to Aboo 1 oosuf, the rule 
for distinguishing these two classes from each othei is that 
when the unities differ in value, the articles of tale belong 
to the first class, and that where the unities do not differ 
in value, the articles belong to the second class; and 
according to the same authority, when goose eggs or 
ostrich eggs are advanced for eggs of the common hen, the 
sulum sale is lawful without any restriction as to season; 
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but that when eggs of the common hen are advanced for 
goose eggs or eggs of the ostrich, it is only when the 
contract is made at a time that these are procurable that it 
is lawful. 

A sulam sale of paper is lawful by tale or weight; 
of fooloos by tale; so, also, of love-apples, pears, and 
apricots by tale ; and of onions and garlic by measure or 
by tale. A sulum of glass is not lawful unless it be 
broken, when it may be stipulated for by a known weight; 
nor is it lawful with regard to vessels made of glass, the 
individuals of * which differ; but it is lawful of vessels 
made of earthenware. And there is no objection to such 
a sale of bricks or tiles when the mould is known; and a 
mould is sufficiently known when its length, breadth, and 
depth are ascertained by a generally received cubit or 
measure of length; and if only one mould is in use in the 
city, particular mention of the mould is not necessary. 
So, also, sulum is lawful with regal'd to cloth, after ex¬ 
planation of its length and breadth, according to some 
known cubit or standard of measure, whether the cloth be 
fine linen or silk; and in the case of linen, the mention of 
weight is not a condition of legality ; whether it be so in 
the case of silk, opinions differ; but, according to that 
which is considered most authentic, the weight of silk 
should be mentioned in a sale of it by sulum . If the 
weight alone were mentioned without the number of 
cubits, the sale would not be lawful, unless the price per 
cubit were distinctly specified. And a sulum of cloth 
made of Khuz ,* if its length, breadth, and fineness be ex¬ 
plained, though without mention of its weight, is lawful; 
but the mention of its weight alone, without its length, 
breadth, and fineness is not sufficient. So, also, a suhim 
sale of carpets, sitting mats, and mats made of reeds, is 
lawful when the number of cubits, quality, and manu¬ 
facture are known; and in like manner of sacks, sack¬ 
cloth, and robes of known quality, length, breadth, and 

fineness. 



<5L 


Miscellane¬ 
ous articles. 


* Floss silk. 





268 


THE 5I00HUMMUDAN LAW OP SALE. 


§L 


or Sulum is not lawful with regard to the heads or ex- 
of animals? trend ties of animals; nor is it valid as to flesh* according 
Flesh gene- Huneefa. But according to the disciples it is 

lawful when the genus* species* age* part* quality and 
quantity of the flesh are explained ; as* for instance* a sheep* 
a wedder two years’ old* the flank or .thigh* fat, a hundred 
rutls. With regard to flesh taken off the bones* that is 
meat without bones* there are two reports* the most 
Fat. authentic of which is against the sale ; but as to fat gene¬ 

rally* or the fat tail of a sheep* all are agreed that its sale 
Fish. by sulum is quite lawful. Fish is either fresh or salt* and 
a sulum sale of both by tale is unlawful; but if the sale be 
by weight it is lawful as to salt fish* and also as to fresh 
fish if the contract take place in its season* and the time 
of delivery is likewise within its season* and it be pro¬ 
curable during the whole intermediate period; without 
these qualifications the sulum sale of fresh fish is not law¬ 
ful. For small fish an advance may be validly made for 
their sale by measure or weight; with regard to large 
fish* there are two reports of Aboo Huneefa’s opinion; 
according to one of which* and it is that which coincides 
with the opinion of the disciples* the sale of them also is 
lawful in the same way. There can be no sulum sale of 
Birds. any kind of birds* not even of such as do not materially 
differ, as sparrows. Nor is it lawful with regard to the 
flesh of birds; but it has been said that this is to be under¬ 
stood only of such birds as have not been acquired* and 
are not kept in confinement for the purpose of propagation; 
and that with regard to birds acquired and so confined* the 
sale of their flesh by sulum is lawful in the opinion of our 
three doctors* according to the most authentic report, 
though there is one report of Aboo Huneefa s opinion being 


against its legality. 

Bread and A sulum sale of bread is not lawful, according to Aboo 
flour. Huneefa and Moohummud, neither by weight nor by 
tale i but according to Aboo i oosuf it is lav ful, and Ins 
opinion has been preferred and adopted for the futwa. 
Bread may be advanced for wheat and flour, according to 
the opinion of both the disciples, which is also adopted for 
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the futioa, though coqfrary to that of their master; and a 
sulum sale of flour is lawful both by measure and weight. 

No jewels or pearls can be the subject of a sulum sale, 
except small rubies, which are sold by weight, and used as 
medicine, the sulum of which by weight is lawful. There 
is no objection to such a sale by measure of plaster and 
quick lime, for they are known to be estimated by measure 
of capacity and deliverable at all times; nor to such a sale 
of oil when the species is known, nor of wool by weight; 
but if such and such heaps of wool be stipulated for 
without weight, the sulum is not lawful; and an advance 
cannot be lawfully made for the wool of a particular 
sheep or goat, nor for its milk or butter, nor for new 
butter, nor new olive oil, nor new wheat. Nor can wool 
be lawfully advanced for hair, both being articles esti¬ 
mated by weight; but this objection applies only to hair 
that is usually sold by weight, for if it be sold by measure 
of capacity, delay in its delivery is lawful. 

Among Zimmees, sulum is lawful with regard to wine, 
but not with regard to a hog; and if one of them embrace 
the faith, the sulum becomes void. In everything except 
wine, the rules of sulum are applicable alike to Mooslims 
and Christians. 

There is no objection to a sulum sale of cotton, flax, 
silk, brass, or native gold or silver,* iron, lead, copper, and 
orichalc,t all of which substances are of the class of similars. 
And henna, and the leaves of the indigo plant, or woad, 
and dry odoriferous herbs that are estimated by measure 
follow the same rule ; but with regard to odoriferous 
herbs, when moist or fresh, and pot-herbs and fire-wood, 
none of which are of the class of similars, a sulum sale of 
them is not lawful. 


* Arab. Tibr, proper])-, gold or fragments of gold before it has 
been submitted to the hammer or tire, but also applied by 6ome of the 
Arabs to silver.— Freytag. See ante, page 264. 

f Arab. Shibih. “ A metallic substance, resembling gold in colour, 
but very inferior in value. It was well known to the Romans.”— 

Encyclopedia Britanmca. 
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When an advance is made for a known quantity of the 
trunks of palm trees, and their length, thickness, period, 
and place of delivery are all specified, the transaction is 
lawful. So, also, with regard to different kinds of wood, 
timbers, and reeds ; and by the thickness of reeds is meant 
the size of the bundle of them that- can be bound by a 
cord of a certain length, as a span, cubit, or the like. 
Thread also is of the class of similars, and it is said that 
everything that is weighed is so in like manner. 

When an advance is made for water to be delivered by 
weight, and the places from whence it is to be drawn are 
explained, the transaction is lawful; and since a sulum of 
water is lawful, it is so also of ice. 




Section III. 

Of Possession of the Capital Stock and the Goods advanced for . 


The capital The seller cannot lawfully release the purchaser from 

stock can- ^ cap jf a i stock, and if he do so and the purchaser 
not he re- -l * , x .. 

leased nor accepts the re lease, the sulum is rendered void. And it is 
a'differcn^ not lawful for the seller to receive instead of the capital 
8tituted b * stoc k an y thIn S e * se a different kind; but if a better 
for it' or worse quality of the same kind of thing be offered 

to him, and he consent to receive it, the transaction is 
lawful. It has even been said, that if a better quality 
of the same kind be offered to him he may be compelled 
to receive it; but according to Zoofr, whose opinion seems 
to be approved, he cannot be compelled to accept even 


A change 
cf the 
things ad¬ 
vanced for 
is also un¬ 
lawful. 


Difference 
in quantity 
or quality 


a thing of better quality against his will. 

A change in the articles advanced for is also unlawful. 
But if the receiver of an advance render good articles 
instead of inferior the advancer may be compelled to take 
them, though not so of course when inferior articles are 
offered instead of good. 

When the receiver of an advance brings articles differ¬ 
ing in quantity or quality from those for which the advance 


* Arab. Mu sharia ; places for watering animals.— Richardson. 
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was made, and wishes to adjust the difference by some of the com- 
modification of the price, there are eight different cases, ® d j^ted by 
four of which are applicable to articles of long measure, a . modifioa- 
and four to articles estimated by measurement of capacity price, 
or weight. With regard to the former, when the article 
advanced for is cloth for instance, and the receiver of 
the advanced brings cloth better in quality or in greater 
quantity than was agreed for, and says, cc Take this, and 
add to me a dirhem for it,” the transaction is lawful, the 
additional dirhem being set off to the better quality, or 
the increased length; but when he brings cloth of in¬ 
ferior quality, or less in length than what was agreed for, 
and says, “ Take this, and I will restore you a dirhem” 
and this is done, the transaction is not lawful; while if, 
in bringing the articles of inferior quantity, he had 
merely said, “ Take this,” without any offer of restitu¬ 
tion, and the advancers were content, the transaction 
would be lawful, this being no more than a discharge 
from the quality of the article. Again, with regard to 
articles of capacity or weight, where an advance of ten 
dirhems has been made for ten hufeezes of wheat, and the 
receiver of the advance brings fine wheat, saying, Take 
this, and add to me a dirhem” the transaction is not law¬ 
ful. But if he bring eleven hufeezes , saying, cc Take this, 
and add to me a dirhem or nine hufeezes , saying, “ Take 
this, and I will restore you a dirhemf and the advancer 
give his consent, the transaction is lawful; while if he 
bring ten hufeezes of inferior quantity, and say, “ Take 
this, and I will restore you a dirhem ” the transaction 
would not be lawful. But, according to Aboo Yoosuf, 
the transaction is lawful in all the cases without any 
distinction. 

Huwalut* and the taking of security, or a pledge for the Huwalul, 
capital stock, are all valid; but still, if the parties sepa- security for 
rate before possession of it is taken, the sulum is void. ^ capita 


* Huwalut i? the transfer of a debt from the liability of one person 
to that of another, with, of course, the consent of the creditor and the 
transferee. See Translation of Hedaya, vol. ii. p. 606. 






MIN/Sr/fj, 



Pledge or 
security fo 
the com¬ 
modities 
advanced 
for. 


Surrender 
and pos¬ 
session. 


272 


THE 3IOOHUM1IUDAJT LAW Ol’ SALE. 


<SL 


When a pledge is taken and the parties separate, the 
pledge being still in existence, the sulum contract is dis¬ 
solved ; but if the pledge perish at the meeting the con- 
tract is valid* 

When a pledge is taken as security for the subject of 
the sulum, and the pledge happens .to perish, its loss is 
tantamount to payment or delivery. And where the 
receiver of the advance happens to die involved in debt, 
and the pledge is subsisting, the advancer has a preference 
over it to other creditors, but he cannot appropriate the 
pledge in lieu of his debt; on the contrary, he must sell 
it for articles of the same kind as he is entitled to, m 
order that there may be no change or commutation ot the 
subject of the sulum previous to delivery. Hmoalut and 
a surety may also be lawfully taken for the subject of 
the sulum ; with this difference, that in the former case 
the receiver of the advance is released from further 
liability, while in the latter he is equally liable with the 
surety, the advancer being at liberty to make his demand 
on whichever of them he pleases. 

When the receiver of an advance brings the goods and 
vacates them for the advancer, the latter becomes pos¬ 
sessed in the same way as with other commodities that 
are undeterminate. But if the advancer should say, 
“ Measure what is due to me by you in your own sac 'b, 
or “ Measure it and place it in your house and he does 
so, this is not a sufficient delivery. And when an ad¬ 
vance has been made for a hoar of gram, and the advancer 
desires the person who receives the advance to measure 
it in the sacks of the former, and this is done in the 
advancer’s absence, here also the delivery is insufficient ; 
and if the articles should happen to perish, they perish 
as the property of the receiver of the advance; but if the 
advancer were himself present, the delivery would be 
sufficient according to general agreement, whether t a 
sacks were his own or those of the other party. Where 
the advancer delivers sacks containing some gram of ffi 
own, and says, «Measure what you owe memtte 
sacks,” and it is done in the advancers absen , 
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some difference of opinion among the learned, but tbe 
valid opinion is that ‘in such a case the' delivery is 
sufficient; but if the receiver of an advance for corn 
should grind it by desire of the advancer, the latter 
does not become possessed, and if he take the flour it 
is unlawful. When possession is taken by a servant or 
son of the person who receives an advance, by the order 
of the advancer, this is lawful, and the latter becomes 
possessed. 

A person makes an advance of dirhems for a hoor of Case of a 
wheat, and the receiver of the advance makes a purchase purchasing 
from a third party of wheat, on condition that it is a koor , goods and 
and delivers it in payment of his debt to the advancer, themtofhe 
Two measurements are necessary to justify the free dis- advancer - 
posal of the lioor on his part, either by consuming it him¬ 
self, or by selling it to another, or the like, viz., one 
measurement by the receiver of the advance, and another 
measurement by the advancer; and the second measure¬ 
ment cannot be dispensed with, though the advancer were 
present at the first measurement. So, also, if the receiver 
of the advance should desire the advancer to take posses¬ 
sion of the purchased wheat, and he should do so, still a 
double measurement by him would be necessary, one on 
account of the receiver as his representative, and the other 
for himself; and in this case also a single measurement 
would not suffice.* In like manner, if the receiver of the 
advance should deliver money to the advancer in order 
that he may purchase wheat, and on condition of his 
measuring and taking possession, and he should measure 
and then take possession in payment of his right, still a 


* Because there are two contracts, in which case the Prophet’s 
prohibition, referred to in the note on page 30, is applicable. See 
Hamilton's Hedaya , vol. ii. pages 483-531. But, suppose that after 
the advancer has taken possession, the wheat perishes in his hands be¬ 
fore measurement, does the loss fall on him or on the receiver of the 
advance ? In Mr. Hamilton's Translation, it is positively stated that 
the loss falls on the latter; but this is probably an inference of the 
Persian translators, for it does not appear in the printed edition of the 

Arabic text. 

T 
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second measurement on his own account would be neces¬ 
sary. But if the receiver of an advance should purchase 
wheat by conjecture, or obtain it from his own land, or by 
inheritance, gift, or will, and deliver it to the advancer, 
and then measure it in his presence, the single measure¬ 
ment would be sufficient; and in like manner, if he should 
borrow grain by measure, and deliver it to the advancer, a 
repetition of the measurement would not be necessary. 
All that has been said with regard to articles of capacity 
is equally applicable to articles of weight. 

When the capital stock is something specific, and it is 
found that another party is entitled to it, or that it is 
defective, and the claimant does not allow the sale, or the 
receiver of the advance is not content with the defect, the 
contract is null, whether the discovery of the right or of the 
. defect be made before or after the separation of the parties. 
But if the claimant allow the sale, or the receiver of the 
advance acquiesce in the defect, the sulum is lawful in 
either alternative. 

When the capital stock is undeterminate, and after 
possession of it has been taken it is found at the meeting 
that another party is entitled to it, who thereupon assents 
to the transaction while the capital stock is still in ex¬ 
istence; in such circumstances the sulum is lawful; but if 
the claimant withhold his assent, the effect of possession is 
dissolved to the extent of his right, and the transaction 
becomes so far the same as if possession had never been 
taken. Still, if the deficiency be supplied by delivery of 
a similar, of which possession is taken at the meeting, the 
sulum is lawful, but not otherwise. If the capital stock 
be paid in coin which is found at the meeting to be bad,* 
and the receiver of the advance is willing to take it, still 
the sulum is not lawful; but if he return the bad coin and 
receive others instead at the meeting, the sulum is lawful. 
Where again the coin is only base,+ and the receiver of the 
advance allows it at the meeting that legalizes the sulum 
in the same way as if he were to return the bad coin and 


* Sit o ok. 


f Zooyoof, 
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^receive good instead at the meeting; but if the parties 
separate before such commutation of the coin, the sulum is 
void. 

T\ hen the objection applies to only a part of the capital When tie 
stock, as if it be found after the separation of the parties ° bj ^°“ 
that a person is entitled to part of it, then, though the apart only 
discovery should not be made till after the separation of pLolt^k. 
the parties, if the claimant allow the transaction, and the 
capital stock is still in existence, the sulum is lawful, while 
if he reject it, the sulum is void to the extent of his right. 

Where the capital stock was paid in coin, part of which is 
found to be bad, and the discovery is not made till after 
the separation of the parties, the sulum is so far void, be 
the amount small or great, or be it accepted or rejected by 
the receiver of the advance, and whether changed or not 
on the spot; and in no case can it be made lawful by 
possession after the meeting. But where a portion of the 
coin is only base, then, though the discovery should not be 
made till after the separation, yet if the receiver of the 
advance acquiesce, the sulum is lawful; while if he should 
reject the coin, and it is not changed on the spot, all are 
agreed that the sulum is void to the extent of the rejected 
portion; but if it be exchanged on the spot, and the 
amount of the rejected coin is small, the sulum is generally 
allowed to be good on a favourable construction; and even 
where it is considerable, though Aboo Huneefa was of 
opinion that the sulum is void, both his disciples considered 
that it would not be void. 

When the person who is to receive an advance is in- Set off of 
debted in something similar to the capital stock, a question deb^toThe 
arises whether the latter can be set off against the debt or capital 
not, and two cases present themselves for consideration; sock ’ 
one where the debt is due on an actual contract, and the 
other where it arises merely by implication from the fact 
of possession. In the former case, and when the contract 
was prior to the contract of sulum 9 as, for instance, if the 
advancer had previously sold to the person who is to 
receive the advance, a piece of cloth for ten dirhems, and 
had neglected to take the price till being about to make an 

to 
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advance of ten dirhems on account of wheat, he sets off the 
two debts against each other; in such circumstances, ii 
both the parties be content with the set off, it is valid; 
but if one of them should refuse his consent, the set off 
would not be good. When, on the other hand, the con¬ 
tract upon which the debt is due is posterior to the contract 
of sulum, the set off is not valid, though both the parties 
should concur in making it. Where, again, the debt has 
arisen by implication from the fact of possession, as in a case 
of usurpation or loan, the set off takes place whether the 
parties concur in making it so or not. In this it is implied, 
however, that the debts to be set off arc equal in amount; 
for if one should exceed the other, and one only of the 
parties assent to the deficiency while the other refuses, it is 
only when the party who refuses is entitled to the smaller 
debt that the set off is valid; since if the refusing party 
were the one entitled to the larger debt, the set off would 
not be valid.* 

When the master of the sulum f is liable for a debt 
arising out of a responsible possession, as, for instance, if 
he should usurp or borrow something from the other 
party after entering into the contract, a set off takes 
place; and if he had usurped a koor of grain before the 
contract, and it is. still subsisting in his hands at the 
expiration of the term of the sulum , and he makes it a set 
off, the set off is good, whether the gram^ be in the 
presence of the parties at the time or not. Where, again, 
the koor was a deposit with the advancer whether before or 
after the contract, and the person who received the 
advance makes the debt a set off, it is not a alid unless the 
koor bo in the presence of the parties at the time. If the 



* A case is stated in the Hidayak (Translation, vol. ii. page 529), of 
the set-off of a debt to part of the capital stock and the contract is said 
to be invalid pro tanto of the debt, and the reason would seem to apply 
equally to a set-off to the inhale of the capital stock. But the author 
has not made any distinction between a debt by actual contract, and 
one implied from possession, and it is probable that in the case 
referred to the debt to be set off was of the former description, 
t That is, the advancer or purchaser. 
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lioor were usurped after the contract but before arrival of 
the period of delivery, it would become a set off on- the 
arrival of the period; whereas, if it had occurred previous 
to the contract, it would be necessary that it should be 
expressly made a set off in order to become legally so. In 
all these cases, it is implied that the tiling usurped is 
similar to that to which the party is entitled; for if the 
usurpation were of an article superior in quality, the set 
off would not be good without the assent of the receiver of 
the advance, while if it were of an article inferior in 
quality to the sulum , the set off would not be good without 
the consent of the advancer. 



Section IV. 

Of Disputes between the contracting Far ties as to- matters of 

fact. 


If a dispute take place with regard to the kind of articles Dispute n? 
for which an advance has been made, the advancer in- to c the 
sisting that he had advanced ten dirhems for a hoor of vancedfor. 
wheat, and the receiver alleging that it was for a hoor 
of barley, both parties are to be put on oath if they have 
no evidence, on a favourable construction of the law, com¬ 
mencing with the oath of the receiver according to the 
first opinion of Aboo Yoosuf, but with the oath of the 
advancer according to his last opinion. When both 
parties have sworn, the judge is then to ask them what 
they desire to be done; and if both or only one of them 
should answer, “Let it be cancelled,” the judge is to 
cancel it ; but if both should answer, “ We will not 
cancel,” he is to leave them to themselves, in the hope 
that one of them will at length credit or acknowledge the 
truth of the other’s assertion. If either party should 
refuse to swear, the judge is to decide against him ac¬ 
cording to the claim of his adversary. And if either 
should offer evidence, it is to be received. If both should 
adduce evidence, and the parties are still at the meeting 
of the contract, the judge, according to Moohummud, is 
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to determine the case as if there were two contracts, 
decreeing against the master of the sulum for twenty 
dirhems , and against the receiver for a koor of wheat and a 
koor of barley; but if the parties have separated from the 
meeting, and the master of the sulum had paid ten dirhems 
and no more, the case is to be treated as a single contract, 
and determined according to the evidence of the master. 



According to Aboo Huneefa and Aboo "loosuf, however, 
the matter is to be disposed of in both cases as one con¬ 
tract, and upon the evidence of the master of the sulum . 

When the dispute has relation to the quantity of the 
goods for which the advance has been made, it is to be 
determined in the same way as above laid down. 

Where the quality of the goods is iu dispute, and 
neither of the parties has evidence, analogy would require 
that both should be put on oath, and it seems to prevail; 
while if only one of them should adduce evidence, the 
judge is to decree according to it, whether he be plaintiff 
or defendant. If both should adduce evidence together, 
then, according to Aboo Huneefa and Aboo Yoosuf, there 
is no doubt that the judge should determine as in one 
contract on the evidence of the master of the sulum, while 
according to the opinion of Moohummud, as stated in 
several places, he ought to detennine for two contracts; 
and the author adds, this is agreeable to analogy, and we 
adopt it. A person having made an advance of ten dirhems 
for a hoor of wheat to another person, the latter insists 
that there was a condition for inferior wheat, while the 
master of the sulum denies that there was any condition at 
all; in such circumstances, the word of the former is to 
be preferred; but in the converse case it is said that pre¬ 
ference should be given to the word of the latter according 
to Aboo Huneefa, though in the opinion of his disciples 
the word of the former is here also to be preferred. 

When the parties differ as to the capital stock, and it 
is a tiling that does not admit of being particularized 
by specification, and the difference is with regard to its 
kind, the master of the sulum saying he advanced ten 
dirhems for a koor of wheat, while the receiver insists 
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that it was a deenar for a hoor of wheat, and neither 
of them has any evidence, both should not be sworn 
according to analogy, but the word of the master be pre¬ 
ferred. . On a favourable construction, however, they are 
both put on oath. If both should adduce evidence, 
the judge, according to Moohummud, is to decree for two 
contracts, that is against the master of the sulum for 
a deenar and for ten dirhems , and against the receiver 
of the advance for two koors of wheat. There is no dis¬ 
tinct report in the books as to what was the opinion 
of Aboo Huneefa and Aboo Yoosuf in this particular 
case; but, according to Kurkhee, they considered that 
the judge ought to decree for only one contract and on 
the evidence of the receiver of the advance, and this is 
held to be valid. When the dispute between the parties As to its 
is as to the amount or quality of the capital stock, it 
is to be determined in the same way as already laid down 
for disputes with regard to the amount or quality of the 
goods for which it may be advanced. 

The principle of the differences of opinion between Reason of 
Aboo Huneefa and Aboo Yoosuf on the one hand and 
Moohummud on the other, when the contracting parties tween the 
are at variance with regard to the kind, quantity, or ‘"Verae 
quality of the capital stock, or of the goods advanced for, tand^and 
and both adduce evidence, is this, that, according to the mu( i on the 
two elders, the judge is to determine as far as possible for other - 
one contract, and for two only when it cannot be‘helped, 
while, according to Moohummud, he is to determine for 
two contracts when possible, and for one only in the other 


alternative. 

When the parties dispute as to the place of delivery. Dispute as 
the word of the receiver of the advance is to be preferred ^'delivery! 
according to Aboo Huneefa, and both parties are not to 
be sworn; but, according to his two companions, they 
ouoiit to be sworn. This, however, is oidy when neither 
of them adduces evidence; for if either of them should 
adduce evidence the judge is to decree according to it, 
whether the party be plaintiff or defendant. But if they 
should both produce evidence together, it is reported that 
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the judge is to decree according to the evidence of the 
plaintiff, and on one contract. 

When the parties dispute as to the terra, this dispute 
does not. induce a mutual oath; but there are conflicting 
opinions among our three doctors. If the dispute be as 
to the fact of a term, and the party insisting for the term 
is the advancer, his word is to be preferred; but if the 
party claiming the term be the receiver and the ad¬ 
vancer denies it, the word of the former is to be pre¬ 
ferred, and the contract held to be valid on a favourable 
construction according to Aboo Huneefa, while in the 
opinion of the disciples preference is to be given to the 
word of the advancer, and the contract is invalid. This, 
however, only when neither of the parties adduces evi¬ 
dence ; for if either adduce evidence, it is to be received ; 
and if both should adduce evidence, that of the party 
insisting for the term is to be preferred. If the parties 
agree as to the condition of a terra, but differ as to its 
period, the word of the advancer with his oath are to be 
preferred, that is when neither of them adduces evidence; 
for if either do so, decree is to be given in conformity 
with his evidence; and if both adduce evidence together 
that of the defendant is to be preferred, and there should 
be no decree for two contracts, according to all our doc¬ 
tors- If the parties differ as to the expiration of the 
period, after agreeing that it was a month for instance, 
the word of the defendant is preferred. While if they 
differ both as to the length and the expiration of the 
period, the word of the advancer is to be preferred as to the 
former, and the word of the receiver as to the latter ; and 
if both adduce evidence together, that of the receiver is 
to be received in proof of the more extended period. 

When the dispute between the parties has reference 
to the receipt of the capital stock at the meeting, and 
the advancer adduces evidence that the parties separated 
before receipt, while the receiver adduces evidence of 
possession before the separation, the capital stock being 
also in his hands, the evidence of the latter is to be 
preferred, and the sulurn held to be lawful; and though 
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dirhems were actually in like hands of the advancer, vet if 
the receiver should say, “ I deposited them with him,” or 
k he forcibly took them back from me after possession,” 
and should adduce evidence of the possession, his word 
would be preferred. 

When in a sulum of cloth it was conditioned that the Mode of 
cloth should be of good quality, and the receiver of the thefthe 
advance brings cloth which he insists answers the con- dispute re- 
dition, while the advancer denies that it does, the judge quality^ 6 
should submit it to the inspection of two persons expe- cloth - 
rienced in such matters (one would be sufficient, but two 
more cautious), and if they should declare the cloth to be 
good, the advancer may be compelled to receive it. 

Ii it were a condition of the contract that delivery Condition 
should be made at a particular place, but the receiver ^deliver 6 
of the advance says to the advancer, “ Take it in another 
place, and take from me the hire of carrying it to that 
place, and the advancer takes possession accordingly, 
it is lawful, but he cannot lawfully take the hire. And 
he must restore what he may have received on that 
account, but he may in that case either retain or return 
the goods, and insist on delivery being made at the place 
originally stipulated for; but if the goods should perish 
in his hands he has no redress. 

.1 he master ot the sulum meets the receiver of the Demand of 
advance after the arrival of the period, in a city different JJS* 
from that in which it was stipulated that delivery should P lace - 
be made, and demands the goods, it is lawful for him 
to do so if the value of the goods in the city where they 
meet be equal to or less than their value in the other 
city. But this doctrine is disputed by some judges in our 
times, and it is proper to receive it with a restriction of 
its application to a case of necessity, as, for instance, where 
the receiver has taken up his abode in another place, and 
the advancer is in consequence disabled from obtaining his 
strict right. 
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Section V. 

Of Ikalut, Composition, and the Option of Defect in Sulim 

Sales. 

Ikalut in sulum is lawful. When the parties agree to 
a dissolution with regard to the whole of the things for 
which the advance has been made, the ikalut is lawful, 
whether it take place before or after the arrival of the 
term, or whether the capital stock be still subsisting in the 
hands of the receiver, or have perished. When the ikalut 
is lawful, and the capital stock, being something deter¬ 
minable by specification, is still in subsistence, the tiling 
itself must be restored by the receiver to the advancer. If 
it have perished, and was of the class of similaio, the 
receiver of the advance must make restitution of a similar, 
or if it were not of that class then he must restore its 
value. When the capital stock is something not deter¬ 
minable by specification he must restore a similar, whether 
it be still in existence or have perished. And in like 
manner when the master of the sulum has taken possession 
of it, and the parties agree to a dissolution while it is still 
in his hand, the dissolution is lawful, and the master is 
bound to restore the actual thing of which he took 
possession. When the parties agree to a dissolution as 
to part only of the goods advanced for, and it takes place 
after the arrival of the term, the ikalut is lawful if the 
remainder be a known part of the whole, such as a half 
or third for instance, the remainder being still referred to 
the arrival of the original term. And if the dissolution 
take place before the arrival of the term, and no stipula¬ 
tion is made for the prompt delivery of the remainder, 
it is lawful in that case also, the remainder being still 
referred to the arrival of the term. And even though 
there were a stipulation for prompt delivery of the re¬ 
mainder the dissolution would be valid, but the condition 
”“alid, according to Aboo Htmccfa and Moohumnmd, who 
22 dered (fate, cancellation of sale as akeady eapknjed. 

U the advancer desired to take someth..,g else in heu 
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of the capital stock after a dissolution, it is not lawful for A substi- 
him to do so according to the opinion of our three sages, capk^^ 6 
And they were also all agreed that possession of the stock not 
capital stock at the actual meeting where the dissolution 
takes place is not a condition of its validity. 

A person makes an advance of a slave girl for a Itoor Case of loss 
of wheat, and the person to receive the advance takes 
possession, the parties then agree to a dissolution, after after disso- 
which the slave girl dies, the dissolution is nevertheless lution * 
valid, and the receiver is bound to restore her value, as 
of the day when he took possession.* And if the dissolution 
should take place after the death of the slave, it would still 
be lawful, and the receiver answerable for her value. 

Ben Ahmud, being asked with regard to a person who Case of 
made an advance and then purchased the goods for which g^ofThe 1 ^ 
the advance was made from the receiver of the advance goods by 
at a price greater than the capital stock, or at the capital frora or 
stock, whether this was a dissolution of the sulum contract, t0 . ttie re ~ 
replied that it # was not, and that the purchase was not 
valid. In like manner, if the advancer should sell the 
goods to the receiver of the advance for more than the 
capital stock, or for the capital stock, there would be 
no valid sale, nor a dissolution of the sulum . But when 
the advancer makes a gift of the goods to the person who 
received the advance, this amounts to a dissolution of the 
sulum , and the latter is bound to restore the capital stock. 

When the subject of sulum is wheat and the capital Compo- 
stock a hundred dirhems , and the parties enter into a com- slUon ‘ 
position on the condition that two hundred or one hun¬ 
dred and fifty dirhems are to be returned, the transaction 
is void. But if the advancer should say to the receiver, 

“ I have compounded with you for a hundred dirhems” or 
“ for fifty dirhems” of the capital stock, the composition 
would be lawful ; for a composition for the capital stock in 
a case of sulum is an ihalut or dissolution. The learned 
differ, however, as to the construction to be put on the 


* The dissolution of an ordinary sale is annulled by tbc subsequent 
loss of the thing sold in the hands of the purchaser. See anle, p. 231. 
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terms, I have compounded for fifty dirhems of the capi¬ 
tal stock,” whether they become a dissolution of the 
whole or only half of the contract. And if the terms 
were, “ I have compounded with you for two hundred 
dirhems of the capital stock, while one authority says that 
the ihalut would be valid at the capital stock, the excess 
being considered surplusage, another declares that it 
would be actually void. 

When two parties make an advance for grain, and 
one of them enters into a composition with the receiver 
for his capital stock, the composition is in suspense 
according to Aboo Huneefa and Moohummud, and is 
lawful if approved of by the other party, but otherwise 
it is unlawful. There is no doubt of this when the 
advance is made out of copartnership property ; but where 
the funds are not copartnership property, as if, for in¬ 
stance, the advance were ten dirhems , and each of the 
advancers were to pay down separately five dirhems , 
Moohummud lias not left any recorded opinion on the 
case ; and while some of the learned have stated that the 
composition is good as to the share of the person who 
makes it, according to general agreement, others maintain 
that this opinion is not correct. 

When a person has made an advance and taken a surety 
for the goods, and the surety enters into a composition 
with the advancer for the capital stock, the composition 
is in suspense for the confirmation of the receiver of the 
advance, whether the surety were a volunteer or gave 
his security at the desire of the receiver. If the receiver 
confirm the composition it is lawful, but otherwise it is 
void, and the sulum contract remains as before, according 
to Aboo Huneefa and Moohummud. And it is only where 
the capital stock is money that Aboo Yoosuf entertained 
a different opinion; for if it were a specific thing, as 
a piece of cloth or a slave, then all were agreed as to the 
composition being in suspense on the confirmation of the 
receiver. 

Wheat for which an advance was made is taken pos¬ 
session of by the advancer, and it sustains some damage 
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in liis hands, he then finds a defect which existed in defect in 
it previously; in such circumstances,.according to Aboo ^ftefTsu 
Hu nee fix, it the person who received the advance is willing pervenient 
to take back the wheat with its new defect, the subject damage * 
of the sulum may be returned; but he may refuse to do 
so it lie please. In the event of his refusal the advancer 
should, according to Aboo Yoosuf, return a similar to 
what he took possession of, and then proceed against 
the receiver of the advance for the goods agreed upon, 
while according to Moohummud he can only have re¬ 
course against the receiver for so much of the capital 
stock as may correspond to the original defect. Husham 
relates that lie put a question to Aboo Yoosuf regarding 
a man who had advanced ten dirhems for a piece of cloth, 
of which lie took possession and cut it up, and afterwards 
found a defect, and that Aboo Yoosuf answered, the per¬ 
son had no right to recourse for such defect. 

Section VI. 

Of Agency in Sulum. 

When a person appoints an agent to make an advance Appoint- 
of dirhems for him for a koor of wheat, and the agent does ment ? f 

i & agent by 

so, observing the proper conditions of sulum , the trans- the ad- 
action is lawful. It is the agent who is entitled to demand ' ancer ' 
the goods advanced for, and it is he also who is to deliver 
the capital stock. If the agent advance money belonging 
to his constituent, he is to receive the goods and deliver 
them to the constituent. If he advance money of his own. Advance 
having received nothing from the constituent, he may b J, agent 
have recourse to the latter for the money which he ad- money, 
vanced; and lor that reason when he has received the 
goods he is entitled to retain them until he receive re¬ 
payment of his advance. If they should perish in his hands 
before he has asserted his right of retention, they perish 
as an amanut , or trust; and if they perish after assertion 
of his lien, they perish, according to Aboo Yoosuf, as a 
pledge, while in that case, according to Moohummud, the 
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debt abates whether the value of the pledge be small or 

great, and this was also the opinion of Aboo Huneefa, 

according to a report of Shums ool Aimut Al Surukhsee.* 

Advance If the capital stock be advanced from property of the 
out of con- , ,, _ J 

stituent's constituent, and the agent take a surety or a pledge for 

property, the sulum , it is lawful. And if on arrival of the term the 

agent should give further time, or release the debtor from 

the grain for whicli he is liable, or make a gift of it to 

him, these acts are also lawful, but the agent is answerable 

for them to his principal. So, also, if he receive payment 

in grain of a quality inferior to the condition, or abandon 

the sulum , or agree to a dissolution of the contract, his 

acts in these cases are lawful, but he is responsible to 

his principal for a similar of what he contracted for. 

The person When an agent has made a contract of sulum , and 

the'contract c,irccts llis principal to pay the capital stock, but retires 

must re- himself from the meeting, the sulum is void. So, also, if 

main at the . . _ _ 

meeting till a person who is to receive an advance should, after 
th<n*pitai f enterin S ” lto the contract, appoint an agent to take pos- 
stock. session of the capital stock, and should himself retire from 
the meeting before possession is taken by the agent, the 
sulum would be void. 

Case of When an agent departs from his instructions, and 

parting 6 " makes an advance for something different from what his 
from his principal directed him, the principal may make either the 

a»\m 9 

agent or the receiver of the advance responsible for bis 
money. If he adopt the former course, the sulum remains 
valid against the agent; and if he adopt the latter course, 
while the agent and receiver of the advance are still at the 
meeting, and the agent then pays down other money, the 
sulum is lawful; but if he do so after the separation from 
the meeting, the sulum is void. 

TV hen a person appoints an agent to receive an advance 
for him of money on account of grain, and the agent does 


Appoint¬ 
ment of 
agent to 


* In a case of pledge, if the pledge perish and its value he less than 
the debt, the pawnee forfeits that part of his claim only which is equal 
to the value of the pledge, and the balance or excess must be paid to 
him by the pawner.— Hamilton's Hedaya , vol. iv. p. 193. 
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so and then pays over the money to his principal, the ^ e ^ e an 
agent is liable for the grain, and has a claim against his 
principal for the dirhems as a loan. ‘ And if one’s agent 
make an advance for grain, and the principal himself takes 
delivery of it, or cancels the contract with the receiver of 
the advance, these acts are lawful on a favourable con¬ 
struction, but the receiver is at liberty to refuse delivery 
to him. 

If two persons be appointed agents for the purpose of When two 
making an advance, one of them cannot lawfully do so; appointed 
and if both make the advance, one of them cannot law- on f cannot 

J nnt spnn. 


act sepa¬ 
rately. 


fully discharge the receiver. 


When an agent is appointed to make an advance for 
corn,* flour and wheat are comprehended under the term 
on a favourable construction, but if the advance be made 
for barley, it is a variance, and the agent is responsible for 
the money to his principal; but the latter may, if he 
please, take it from the receiver. 

When an agent for sidum appoints another to receive Sub-agent, 
the goods advanced for from the person who is liable to 
make delivery, the latter is released on making delivery to 
the person so appointed. And if the agent’s agent be his 
slave, or his son, being in his family, or a person hired for 
the purpose, the act is lawful as against the principal; but 
if an entire stranger be appointed, the first agent is re¬ 
sponsible for the loss of grain in his hands; while if the 
grain reach the agent himself, he and the sub-agent are 
alike relieved from all responsibility. It is not in the Substitute, 
power of an agent for sidum to appoint another agent to 
act in his stead, unless the principal authorized him to act 
according to his discretion. 

An agent for sulum cannot lawfully make an advance to Advance by 
himself or his slave, or, according to Aboo Huneefa, to self or ° 
his son, wife, or either of his parents; but both his com- one of bis 
panions differed from him in this respect. 

If a person say to another, “ Advance what you owe 
me for a koor of wheat,” and specify the person to whom 


* Arab. Tudrn ; literal \y,food. 
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the advance is to be made, the agency is valid according to 
all our doctors; and even though no particular individual 
be indicated, the agency is still valid according to the 
disciples, though Aboo Huneefa considered it to be invalid 
in that case. 

The appointment of a Zimmee as an agent for sulum is 
lawful, but abominable.* 



* Arab. Mukrooh . See post , Chapter XX. of “ Abominable Sales.” 
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CHAPTER XIX. 

OF KURZ OR LENDING AND BORROWING FOR CON¬ 
SUMPTION,* AND ISTISNAA OR MAKING TO ORDER. 

Kurz or loan for consumption is lawful with regard to all Of what 
things that belong to the class of similars, such as articles ^ 
of capacity or weight, or similars of tale, as eggs. And it is and of what 
not lawful with regard to things which do not belong to the UU a " U * 
class of similars, such as animals, cloth, and dissimilars of tale. 

Property, however, is acquired in a thing of which posses¬ 
sion has been taken under an invalid loan,+ for invalid loans 
are transfers of property for an unknown consideration, 
and though, therefore, unlawful, they induce a right of 
property when followed by possession, in the same way as 
unlawful sales induce such right when followed by posses¬ 
sion. It is also to be observed, that a thing of which pos¬ 
session lias been taken under an invalid loan is specific for 
the purpose of restitution, while a thing possessed in virtue 


* “ The Arabic and Latin languages botli express by distinct technical 
terms this contract, and a deed of areeut, which, though in their nature 
essentially different, are confounded in our language under the gene¬ 
ral and ague application of loan. The mutuum and commodatum of 
the Roman law appear to correspond exactly with the kurz and areeut 
of Moohummud ”—Note to page 171 of the Imameea Digest . The 
mutuum “ exists when things qua? pondere 7 iumero mensurave constant , 
as coined money, wine, oil, corn, aes , silver, gold, are given by one 
man to another, so as to become his, but on the condition that other 
things of a like kind shall be returned.”— Smith*s Dictionary, As the 
identical thing lent is not returned, but another in its stead, there is 
an exchange of property for property, and hence the introduction of 
kurz among sales in the Moohummudan law'. 

f The loan for consumption or kurz is always implied, unless other¬ 
wise explained. 

U 
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of a lawful loan is not specific for that purpose, even 
though, it be still subsisting in the hands of the borrower. 
It is optional with him, however, to" make restitution of 
the actual thing, or a similar to it at his pleasure. 

In every case where a loan is unlawful, it is also un¬ 
lawful to make any use or advantage of the thing lent. 
The sale of it, however, is lawful. 

Bread may be lawfully borrowed by weight, but not by 
the piece, according to Aboo Yoosuf, and the fatwa is in 
accordance with his opinion; but he saw no necessity, and 
gave no sanction, according to one authority, for a loan of 
wheat and flour by weight, or of dates in that way, even in 
a place where they are usually weighed. According to 
another report, however, he considered that flour may, on 
a favourable construction of law, be lawfully borrowed by 
weight where agreeable to the practice of men, and the 
futwa is in accordance with this view. 

It is not lawful to borrow firewood, or timber, or reeds, 
or fresh odoriferous herbs or vegetables; but henna, and 
indigo, and odoriferous herbs in a dried state, which are 
estimated by measure of capacity, may be borrowed without 
any apprehension. And the borrowing of paper by the 
piece is lawful, and of nuts by measure, and love-apples 
by tale; of bricks and tiles also by talc, when the indi¬ 
viduals do not materially differ ; of flesh by weight; of saffron 
also by weight, but not by measure, and of ice by weight. 

It is lawful to borrow gold and silver by weight, but not 
by tale. With regard to dirhems , of which one-third only 
is silver and two-thirds are copper,* a man need be under 
no apprehension in borrowing them by tale when they pass 
current among men; but when they are not currently 
received except by weight, then they can be borrowed 
only by weight, while if two-third parts of the dirhems 
are silver and one part only is copper, they cannot be 
lawfully borrowed except by weight, though commonly 
received by mankind in sales by tale. And the rule is the 
same with regard to dirhems which are half silver and 



* For the different kinds of dirhems, see ante , p. 138. 




half copper, which cannot therefore be lawfully borrowed 
except by weight. 

If a person lend on*credit, or after a loan, enter into a Stipulation 
stipulation for deferring its payment, the original credit theTepav^ 
and the stipulation are void, and repayment may be de- ment . of k 
manded immediately.* When, however, a person directs 0ani:iV01 4 
by his will that a loan shall be made to a particular in¬ 
dividual for a month, for instance, the postponement of 
the payment is lawfuL There is no difference between a 
credit given before, and one given after the destruction of 
the thing lent. There is a device, however, by which 
credit may be lawfully allowed for the repayment of a 
loan: it consists in the borrower transferring the obli¬ 
gation of his debt to a third party to whom the lender 
may lawfully give credit, and the credit so given is 
obligatory on him.f* 

Moohummud says, in his book of surf, that Aboo Hu- Stipulation 
neefa abhorred every loan from which any advantage is of advan^ 
derived to the lender. J A1 Kurkhee, however, con- tage to the 
sidered that the objection is applicable only to cases where abominable, 
the advantage is made an express stipulation of the loan; 
and that in all others, as, for instance, a case where the 
borrower makes a return of better things than he was 
liable for, there need be no apprehension in availing one¬ 
self of the proffered advantage. But Khiissaf says that 
he liked not this distinction, and A1 Iiulwaee, that it is 
positively unlawful; while Moohummud has recorded that 
it was abhorred by the ancients ; but he has also stated in 
another place, that there is no objection to the lender 
accepting a present from the borrower when it is not 
made a condition of the loan, which shows that he himself 
departed from the opinion of the ancients. But the Sheikh 
ool Islam, Khwahir Zaduli suggests that the opinion of 

* As Kurz is an exchange of property for property, and the articles 
lent are of the class of similars, a stipulation for suspending repayment 
would amount to the reba of delay. See o.nte , page 165. 

f See ante , note on p. 271, as to huwalut . 

j It is stated in the Hidayah , that the Prophet prohibited loans pro¬ 
ductive of any advantage. Yol. iv. p. 1085. Translation, vol. iv. p. 119. 

u 2 
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the ancients may be reconciled with that of Moohummud, 
by supposing that the. former had reference to a case 
where the advantage to the lender is made an express 
condition of the contract which is allowed to be abomin¬ 
able, without any difference of opinion. And there 
seems to be no doubt that a present may be lawfully 
accepted from a borrower when it is known that he does 
not give it from any view to the forbearance of the loan, 
but from a regard to propinquity or friendship subsisting 
between the parties, particularly when the borrower is 
distinguished for the liberality of his disposition. Where, 
on the other hand, there is any apprehension that the 
present may be given with a view to forbearance on the 
part of the lender in demanding repayment of the loan, 
the acceptance of the present ought to be carefully 
avoided. And when there are none of the reasons above- 
mentioned for the present, the situation is one of diffi¬ 
culty, and avoidance of the present is proper until the 
borrower give an express assurance that he has no view to 
any forbearance in the matter. 

When a debtor repays his debt in things better than he 
received, the creditor is not obliged to receive the re¬ 
payment ; though if he accept, the payment is lawful. 
And when there is a term for payment, and the debtor 
pays within the term, the creditor may be compelled to 
receive it. A trifling excess by weight in repayment, as a 
danik * in the hundred, is lawful ; but an excess amounting 
to one or two dirhems in that number would not be 
lawful; and there is a difference of opinion with regard to 
an excess of half a dirhem , which according to one 
authority ought to be returned. 

Sooftujahf is abominable, unless the money be borrowed 
in absolute terms, and payment is made in the other city 
without any stipulation to that effect. 



* A small silver coin, the sixth part of a dirhem . 
f Stated in the Kamoos to be “ the lending of money to a person 
who has assets in the country where the lender’s family resides, on 
condition of its being repaid there, and thus guarding against the dan¬ 
gers of the road.”—Note to p. 180 of the Imam ecu Digest . See also 
Hamilton's Bedaya , vol. iii. p. 244 . 
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A person says to another, “ Lend me a thousand dir¬ 
hems, on condition of my lending you this my land, that 
you may cultivate it * while the dirhems remain in my 
hands,” and he cultivates the land ; in such circumstances 
he is not actually hound to distribute the produce in alms, 
but the transaction is abominable.* 


Surrender 
of land to 
a lender, to 
receive its 
profits 
till repay¬ 
ment of a 
loan is abo¬ 
minable. 


When a person has borrowed fooloos or Adawlee dirhems Loan of 
and they cease to be current, he is bound, according to ^irhnnT 
Aboo Huneefa, to make repayment of similars though that lose 
non-current; while, according to Aboo Yoosuf, he is rency. 
liable for their value on the day that he received the 
loan, and, according to Moohummud (whose opinion 
has been adopted), for their value on the last day that 
they were current. Some of the learned, however, of 
our time have given the preference to the opinion of 
Aboo Yoosuf, which appears to be most proper in our 
times. 

A person having lent Bokhara dirhems in Bokhara, Miscdla- 
meets the borrower in another city where they are not to 
be obtained; in such circumstances the lender ought, 
according to Aboo Huneefa and Aboo Yoosuf, either 
to allow the borrower time to go and return, trusting 
him in the mean while and taking a surety, or to re¬ 
ceive the value of the dirhems . A person borrows arti- 


* A loan of this kind was sometimes superadded to a pledge, and 
was a recognised device for securing to the pawnee some advantage 
from the pledge. It is thus explained in the book on heela or devices, 
in the Futawa Alumgeree , vol. vi. p. 606 :—“ A person wishes to take 
a pledge from another, and to derive some advantage from it, as, for 
instance, the pledge being land, he wishes to sow it; or a house, to 
occupy it. The device in this case is to take a pledge, obtain pos¬ 
session, and then take an arecut of the same thing from the pledger. 
When this is done, and permission is granted to the pawnee to make 
use of the thing, he may lawfully avail himself of this advantage ; and 
the arecut does not cancel the pledge, which, however, is in abeyance 
during the subsistence of the areeut , so that, though the pledge should 
perish, the debt would not be extinguished, and after the desired 
advantage has been obtained, the pledge revives as before. This is 
contrary to the case of a lease, which would extinguish the pledge. 1 * 
With regard to the last point, see ante , p. 221. 
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cles of weight or of capacity* and when redemanded 
they are not procurable; the lender must wait for the 
return of the proper season* according to Aboo Huneefa* 
whose opinion has been approved. A person borrows 
grain in a city where it is cheap* and meeting the lender 
in a city where it is dear* is seized by the latter who 
demands his right; the borrower cannot* however* be 
detained and the lender should be directed to trust him 
till he has an opportunity of rendering the grain in the 
city in which it was borrowed. One Christian lends wine 
to another* and afterwards embraces the faith of Islam , 
his right in consequence falls to the ground; but if the 
borrower become Mooslim he must restore the value* 
according to Moohummud* and one report of Aboo Hu- 
neefa’s opinion also. 

A person to whom a thousand dirhems is due by 
another on loan* enters into a composition with him for 
a hundred* payable at a fixed term; the abatement is 
valid* but the hundred is presently payable unless the 
borrower deny the loan* in which case the hundred would 
not be due till the expiration of the term. A person 
lends another a koor of wheat* and the borrower then 
purchases it from the lender for money; the transaction 
is lawful* whether the wheat be still subsisting in the 
hands of the borrower or not. And when the money 
is paid at the meeting, the purchase retains its vali¬ 
dity; but if the money be not paid at the meeting, the 
purchase becomes void. The case w^ould be different if 
a koor of wheat were also due to the borrower by the 
lender* and both the parties should sell to each other 
what was due to him for what was due by him; for here the 
transaction would be lawful* though they should separate.* 
When the purchaser pays his money at the meeting and 
afterward finds a defect in the koor , he is not at liberty 
to return it for the defect* but having been liable only 
for a similar to the article borrowed, he is entitled to 
compensation for the defect out of the price. And if the 


* Because possession ls implied, sec ante, page 136. 
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Purchase be for a koor similar to what is obligatory on 
the borrower, the transaction is lawful when the koor 
is specific; but not lawful when it is undeterminate 5 
unless possession take place at the meeting. ' But if the 
purchase be of the identical koor borrowed, the transaction 
is void, and being so does not effect any dissolution of 
the loan; while, if the borrower sell back to the lender 
the identical koor , the sale is lawful. 

In a valid loan free use and disposal of the subject of 
loan before possession of it is lawful.* 

Loans by the following persons are unlawful, viz. a 
slave engaged in trade, a Mookatib , a youth under age, and 
an insane person. When loans are made to these per¬ 
sons and the thing lent is destroyed, opinions differ as 
to the responsibility of the parties; but if the lender find 
the specific thing which he lent to any of them still sub¬ 
sisting in liis hands, there is no doubt that he has the best 
right to it. 


A person says to another, “ Borrow for me from such 
an one ten dirhems ,” and he does so, takes possession, and 
declares, "I delivered them to my principal,” he is per¬ 
sonally liable for the property, and is not to be believed 
as against his principal. And if a person send a letter 
to another with a messenger requesting him to send so 
many dirhems “as a loan from you against me,” and he 
sends them by the person who delivers the letter, they do 
not become the property of the writer until they actually 
reach him, according to one report of an opinion of Aboo 
^ oosuf. But if one should send a messenger to another, 
saying, “ Send me ten dirhems in loan,” and he should 
answer “ Yes,” and send them accordingly, the sender of the 
messenger becomes liable if he admit the receipt by the 
messenger. And if one send a person to borrow a thou¬ 
sand dirhems , and they are lent to him and perish in 
his hands, the sender is liable if the messenger had said, 
“ Lend to such an one (the sender)but if the messen¬ 
ger had said, “ Lend to me for such an one,” the messen- 



Disposal 
before pos¬ 
session. 

By whom 
loans are 
unlawful. 


Appoint¬ 
ment of an 
agent to 
borrow is 
unlawful, 
but a mes¬ 
senger may 
be employed 
for the pur¬ 
pose. 


* See ante , page 23 . 
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ger himself would alone be answerable. The reason is, 
that while an agent may be lawfully appointed to lend 
he cannot be lawfully appointed to borrow; but if a 
messenger be employed for the latter purpose it is lawful. 
If, then, a person appointed to borrow-employ language 
that indicates that he is acting as a messenger, the loan 
to him is binding on his principal; but if he employ lan¬ 
guage that indicates he is acting jis an agent, as when 
he refers the act to himself, he becomes a borrower for 
himself, and is entitled to the money which he has re¬ 
ceived, and may therefore refuse to render it to his prin¬ 
cipal. A person having borrowed ten dirhems sends his 
slave to receive them from the lender, who insists that he 
gave them to the slave, and is supported in his assertion 
by the acknowledgment of the slave, who further alleges 
that he paid them to his master; the master, however, 
denies the receipt, and his word is entitled to preference, 
so that he is in no wise liable, and the lender cannot 
even have recourse against the slave. 

Case of A person borrows a hoor of wheat from another, and 
in° d directed c ^ ec ^ s him to sow it on the borrower’s land, the loan is 
by g the bor- valid, and the borrower becomes possessed of it as soon 
apply the as ^ * s applied to h* s property. But if one should borrow 
thing lent money and desire the lender to throw it into the water, 
rower's use. which lie does, the borrower is in nowise liable, according 
to Moohummud. 

Areeut An ureeut * or l° an f° r use everything of which 

kurz or loan for consumption is lawful, is in fact a kurz , 
and an areeut of anything of which kurz is not lawful 
remains an areeut . 


* Areeut signifies an investiture with the use of a thijig icithout a 
return (. Hamilton's Hedaya , vol. iii. page 277). It is the loan of 
a thing to be identically returned, as a book after perusal {Ibid. 
page 283, note), and corresponds exactly with the commodatum of the 
Roman law, which was 44 distinguished from mutuum in this, that the 
thing lent i 3 not one of those things qua pondere , numero measurave 
constant , as wine, corn, &c., and does not become the property of the 
receiver, who is therefore bound to restore the same thing.”— Smith’s 
Dictionary . 




A person by whom a thousand dirhems are due gives to C^se of a 
the creditor some deenars, which he desires him to change dirhems 
and take his right out of them, he receives the deenars bemg paid 

. . . y . by delivery 

and they perish in his hands before the change is effected; of deenars. 
in such circumstances they perish as the property of the 
person who delivered them. And the result is the same 
when the receiver of the deenars has actually made the 
change and received dirhems for them, but if the dirhems 
happen to perish in his hands before he has taken pay¬ 
ment of his right out of them. But if he first take his 
right and they then perish, they are his property and the 
loss is his own. And if the debtor in delivering deenars 
to his creditor, say, “ Take them in payment of your 
right,” and he takes them, the responsibility for loss is with 
the creditor, or if the debtor say, “ Sell them for your 
right,” and he sells them for dirhems equal to his demand, 
and takes possession, he becomes seized of his right by 
the possession after the sale. 

If a lender should desire to take back the actual koor Lender 

that lie lent, he has no right to it, and the borrower may ^ nme t h e 

insist on giving another. identical 

° ® . . thing lent. 

Twenty men come and borrow from a person, desiring Case of a 
him to pay the money to one of their number, which he ° f 

does; lie cannot, however, demand from that person more borrowing 
than his share. From this case another point may be that^y -” 6 
inferred, viz. that the appointment of an agent to take 
possession of a loan is valid, though the appointment of to one of 
one to borrow is not so. them * 

Istisnaa ,* or making to order, is lawful with regard to istisnaa. 
everything in which it is customary, such as the making 
of turbans, boots, and vessels of copper or brass, and the 
like. This is on a favourable construction of the law.+ 

When there is general usage with regard to the article 
ordered, and it is accurately described, so that it may be 
known, istisnaa is lawful. But with regard to articles for 


* Literally, requiring work. Infinitive of an increased conjugation, 
from sunaa , making. 

| Jt should be unlawful by analogy, because it is the sale of a thing 
not in existence, which was expressly prohibited by the Prophet. The 



miST^ 



Nature of 
the con¬ 
tract. 


% 

298 THE MOOHUMMUD AN LAW OF SALE. 

which there is no usage* * such as cloth—as* for instance* 
if one should employ a weaver to manufacture cloth 
from thread to be supplied by himself—the transac¬ 
tion would not be lawful. The form or manner of the 
order is as follows: as* for example* if one should say* 
“ Make me a boot of your own leather to fit my foot 
for so much*” shewing him his foot; or one should say to 
a silversmith* “ Make me a ring of your own silver*” and 
should explain the weight and describe the kind of ring 
required: in these cases* the transaction would be lawful. 
So also if one should say to a water-carrier* “ Give me to 
drink for a fuls” though the quantity of water that may 
be drunk is unknown. 

Istisnaa is in its inception a contract of hiring; but it 
terminates by becoming a sale for an instant* as it were* 
before the surrender or delivery. The workman has no 
option* and may be -compelled to do the work; but the 
person who gives the order has an option* and may 
either take or reject the article as he thinks proper.* 
According to the most correct view of the matter* the 
subject of the contract is the thing required to be made; 
for which reason if the contractor bring an article manu¬ 
factured by another person* or by himself at a time pre¬ 
vious to the contract* it is lawful* and a sufficient com¬ 
pliance with the contract. The manufactured article also 
does not become specific to the contract until it has been 
actually approved, so that if the manufacturer should sell 
the article to another party before inspection by the per¬ 
son who gave the order* the sale would be lawful. 



reasons for a more favourable construction are the example of the 
Prophet himself, who gave an order for a ring and a pulpit, and the 
usage of mankind since then to the present times ”—Kifayah> vol. iii. 
page 225. 

* This is in accordance with the nature of the contract, which is not 
a promise but a sale, the. workman being the seller, and the person 
who bespeaks the work the purchaser. The latter, therefore, has an 
option on seeing the article, which the former has not, as a seller is 
not entitled to the option of inspection. — Ante, page 86; and sec 
Hamilton*s IIcdaya, vol. ii. page 540. 
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If a term be fixed for the completion of the work the Effect of a 
transaction becomes a sulum, according to Aboo Huneefa, 
and is lawful only on the conditions of sulum, without forcomple- 
option. But according to both the disciples the trans- ^ k °/ the 
action retains its original character, and the assignment 
of the term is considered as only a means for securing 
despatch. If the article be one, the ordering of which 
is not sanctioned by usage, and a term is assigned for the 
completion of the work, the transaction is a sulum , accord¬ 
ing to all their opinions, unless there be something in the 
manner of the assignment to indicate that despatch only 
was the object of the party, as if he should say, “ On con¬ 
dition that you finish it to-morrow, or the day after.” 

A person gives an order to another for something to Dispute as 
be made, and the parties dispute as to the work, the bdn^pro- 1 " 
employer saying, “You have not done what I directed perlydone. 
you,” and the manufacturer answering, “ I have done it,” 
in such circumstances neither of the parties has a right 
to an oath against the other. And if a workman bring a 
claim against a person, on the ground that he ordered him 
to execute a certain piece of work which the other denies, 
he is not to be put on his oath. 
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CHAPTER XX. 

OF ABOMINABLE* SALES AND UNLAWFUL GAINS. 

Ariyyut, which is permitted; is in reality a gift, not a 
sale. The transaction is this :—a person makes a gift to 
another of the dates of a palm tree in his garden; but 
having afterwards some doubt of the propriety of the 
person coming daily into his garden where his family 
usually are, and being at the same time unwilling to depart 
from his promise, or retract his gift, he gives him some 
dates that have been already pulled, in lieu of those upon 
the tree. This is lawful according to us.f 

There is some difference of opinion among the learned 
as to the meaning of aynut which has been prohibited.^ 
Some have explained it in this way : —a person in need 
comes to another, wishing to borrow from him ten dirhems , 
but the other being unwilling to accommodate him gra¬ 
tuitously, says, cc You cannot have a loan, but I will sell 


* Arab. Mubrooh, passive participle, signifying disliked or abomi¬ 
nated. According to Aboo Huneefa and Aboo Yoosuf, it approaches 
near to what is forbidden, without being actually unlawful.— Hamil¬ 
ton's Hcdaya , vol. iv. p. 86. 

f It is termed in the Hidayah , Araya, which is the plural form, but 
is not classed among abominations in that work j and it seems to have 
been permitted by the Prophet in the sense explained in the text.— 
Translation, vol. ii. page 434. If considered in the light of a sale, it 
would approach very near to Mozabunut , which has been prohibited 
(see ante , p. 186), and would therefore be abominable. 

J In the Hidayah it is stated to be abominable ; but it is introduced 
only incidentally in the chapter on “ Bail.”—See Translation , vol. ii. 
page 589. 
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you tliis piece of cloth, if you like, for twelve dirhems , and 
its value is ten dirhems for which you can sell it in the 
market.” The borrower is content, and purchasing the 
cloth tor twelve dirhems resells it in the market for ten 
dirhems , by which means he obtains the accommodation he 
requires, and the proprietor of the cloth realizes a gain 
of two dirhems by the transaction. Others describe the 
matter as requiring the intervention of a third party. 
Thus, the lender sells the cloth for twelve dirhems to the 
borrower, and delivers it to him; the borrower then sells 
and delivers it for ten dirhems to the third party, who 
resells and delivers it for ten dirhems to the lender, and 
the latter consequently derives a profit of two dirhems , 
while the borrower has the accommodation which he re¬ 
quired. According to Aboo Yoosuf, aynut is lawful when 
it does not pass the limits of what is usual in such matters. 

* The sale which is in use among men in our times as a 

contrivance for reha, and to which they have given the 
name of Bye-al-icufa,f is in fact a pledge, and the thing 
sold is in the hands of the purchaser as a pledge in 
the hands of the pawnee ; he is not its proprietor, nor 
is he free to make use of it without the permission 
of its owner; he is responsible if he eat or destroy 
the fruit of a tree so sold to him, and his debt, when the 
wufa is for a debt, is extinguished if the thing should 
perish in his hands; but he is not responsible for the 
loss of an increase if it should perish without his act; and 
the seller may reclaim the thing sold when he pays his 
debt. According to us, there is no difference between this 
transaction and a pledge in any of its effects or conse¬ 
quences.^: Thus in the Fusool-al-Amadeeah. To this 

* As there are different opinions with regard to the legality of the 
Bye-al-wufa, I think it proper to give all that occurs on the subject 
in the Butaica Alumgeeree, with the names of the original works from 
which the extracts have been taken. This sale is the common form of 
mortgage in use in India, where it is usually styled Bye-bil-wuffa. 

f IVufa means the performance of a promise, and the Bye-al-wufa 
is a sale with a promise to be performed. The nature of the promise 
is explained a little further on. 

I This is the opinion of one section of the learned, who think that 


Bye-al- 
wufa , or 
mortgage 
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effect* * decisions have been given by the Siyyid Aboo 
Shoojaa of Samarcand, and tbe Kazee Alee As Soghdee 
in Bokhara, and many other learned men. So in the 
Moheet. And the form of the transaction is this: the 
seller says to the purchaser, “ I have sold you this thing 
for the debt due to you by me, on condition that when I 
pay the debt the thing is mine;” or thus—“I have sold 
you this for so much, on condition that when I give up to 
you the price, you will give up to me the thing.” So in 
the Buhr-oor-Raik. And what is valid is, that the contract 
which passes between them, if it be in words of sale, is not 
a pledge.* It is then to be considered if the two parties 
have mentioned a condition of cancellation in the sale, and 
if so, the sale is invalid. And even if they should not 
have mentioned this in the sale, but have both, in ex¬ 
pressing themselves, used the word sale with a condition of 
icufa, or have expressed themselves as in the case of a 
lawful sale, but with the meaning that the sale is not to be 
binding or obligatory, the result is the same. Where, 
again, sale is mentioned without any condition, and the 
stipulation is then mentioned after the manner of a mutual 
promise,f the sale is lawful, and the icufa binding as a 
promise. Thus in the Futawa of Kazee Khan. 

A case is given in the Nasfeeut of a person who sold a 



the transaction is to be regarded in all respects as a pledge, according 
to the intention of the parties, who, though they say sale, mean pledge. 
— Kifayah , vol. iii. p. 820. 

* This is the opinion of another section of the learned, who consider 
that the transaction should be treated as a sale in some respects; that is, 
to the extent of conferring on the purchaser the right of using the pro¬ 
perty, but not that of selling or giving it awa y.—Ilidayah, as explained 
by the Inayah , vol. iv. p. 152. 

f Arab. Muzcaidut. In an authority cited in the Kifayah (vol. iii. 
page 820), in nearly the same terms, instead of this word the word 
raeead is used, which is an inflection from the same root, and is com¬ 
monly employed in India to signify the time or fixed period for the 
performance of a promise. And after the words “ the sale is lawful,*’ 
the passage proceeds thus,— u and the wufa is binding at its fixed 
period, for periods in engagements are binding; and this period is so, 
from regard to the necessities of men. 
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for a fixed price by Bye-al-wufa , and mutual 
possession having been taken, then let the mansion to the 
pui chaser on the conditions of a valid ijaruh or lease, under 
nhich possession was taken. In such circumstances, it 
being asked if the purchaser was liable for rent, the answer 
was in the negative * So in the Tatar Khaneeut. A 
person sells an orchard to another by Bye-al-wufa , and 
mutual possession having been taken, the purchaser makes 
an absolute sale ol it to a third party to whom he gives 
delivery, and then withdraws ; in such circumstances, the 
original seller may litigate the matter with the third 
party, and reclaim the orchard from him. And in like 
manner, if all the parties should die leaving heirs, the 
heirs of the original proprietor may require a release of 
the pioperty from the hands of the heirs of the second 
purchaser, who may then have recourse to the heirs of the 
first purchaser for the price paid to him to the extent of 
the assets in their hands, and the heirs of the first pur¬ 
chaser may then reclaim the restoration of the property 
and retain it on account of the debt to their ancestor 
until that be paid. So in the Juwahir al Akhlatee. In the 
futawa of Aboo ’1 Fuzl, a case is mentioned of an orchard 
which was in the hands of a man and a woman, and the 
latter having sold her share to the former on condition that 
he should restore it to her on repayment of the price, and 
the man having subsequently sold his own share, it was 
asked if the woman had a right of pre-emption, and the 
answer was, that if the sale was a maamiliit\ sale, she had 
puch a right, whether her share of the orchard were in 
her own hands or in the hands of the man. Thus in the 
Mohcct. And in the Ataheeah it is said that a Bye-al-wufa 
and a maamilut sale are one.J So in the Tatar Khaneeut. 




! T’ n ° t€ ’ PagG 293 ' t From Umul, practice. 

t The Bye-al-wufa is called in the Hulayah, Mooulad, which means 
practised or accustomed, viz., in Samarcand and neighbourhood, as 
explained in the A if ayah, vol. iii. page 820. There arc four different 
opinions regarding the Bye-al-icufa . The first treats it as a pledge, 
as already mentioned; the second treats it as a lawful sale; of this 
opinion was the author of the Hidayah , as inferred by the eominen- 
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Tuljeea. Tuljeea is a contract to which a man is sometimes forced 


by the necessity of his affairs* when he becomes in a 
manner driven to it. It is of three‘.‘kinds; one of these 
goes to the substance of the contract* as if a person should 
say to another* “ I declare that I have sold my mansion to 
you*” when in fact there is no sale* though he testifies and 
declares to one* and sells in appearance; such a sale is void. 
Second* when the tuljeea is in the consideration of the sale, 
as if two parties agree in private that the price of a thing 
shall be a thousand* but state openly that it is two thousand. 
The true price in this case is that which is privately agreed 
upon, and the public statement is treated as if made in 
jest. The third case is when they agree in private that the 
price shall be a thousand dirhems and sell openly for a 
hundred deenars. • According to Moohummud* the sale 
ought to be void by analogy; but it is valid on a favour¬ 
able construction for a hundred deenars . A tuljeea sale* 
according to Aboo Huneefa* is in suspense: if subse¬ 
quently approved of by both the parties* it becomes lawful; 
and if rejected by them it is void. And when the parties 
agree to declare a sale, when in fact there is none* the sale 
is void* and cannot be rendered lawful by subsequent ap¬ 
proval.* When one of the parties alleges a tuljeea , and 


tator in the Inaydh , from his referring to the Mooutad as a lawful 
sale. It may be observed in passing, that the translation of the 
Hidayah (vol. iii. page 455) gives but an imperfect rendering of the 
Arabic text. According to the third opinion, the Bye-al-ioufa is an 
invalid sale ; and according to the fourth, it is entirely void.— Inayah , 
vol. iv. pages 153-154. The Bye-a!-wufci, as now in use in the British 
territories in India, and sanctioned by the regulations of the British 
Government, contains a stipulation, that if the sum borrowed be not re¬ 
paid (with or without interest) by a fixed period, the sale shall become 
absolute;” and it is stated in the preamble to Regulation 1 of 1798, 
that it had long been a prevalent practice to lend money on the mort¬ 
gage of landed property with such a stipulation. And it is probable 
that it was the prospect of forfeiture, in the event of non-payment at 
the fixed period, that originally led to its adoption as a device for 
evading the prohibition against Reba. 

* This applies to the first kind of tuljeea, which has been already 
stated to be void. 
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the other denies it, the burden of proof is on the former, 
and of the oath on the latter. 

The sale of a Zoonnar * to a Christian, or a Kulunsuw - 
lout f to a Majoosee is not held to be abominable; but the 
sale of a beardless youth to a profligate is abominable. 

A question arises, is a man who purchases a thing from 
a merchant obliged to inquire if it be lawful or unlawful. 
When, from the character of the times and the city, it is 
probable that the things which are brought to its markets 
are lawful, the question may be answered in the negative; 
but when it is more probable that the thing is unlawful, 
or the vendor is known to be a person who sells indiscri¬ 
minately things that are lawful and unlawful, caution 
should be observed, and the inquiry made, whether the 
thing be lawful or unlawful. 

A person wishes to dispose of property which he knows 
to be blemished, it is incumbent on him to make known 
the blemish, and if he fail to do so, he is, in the opinion 
of some of our learned men, a profligate and infamous 
person, whose testimony ought to be rejected. Others, 
however, think that this is going too far. 

It is not abominable, according to Aboo Huneefa, to 
sell grape juice to a manufacturer of wine; but it is 
abominable according to the disciples, though the sale is 
lawful; and there is the same difference of opinion with 
regard to the sale of grapes to a maker of wine. There is 
no objection to the sale of a sheep to an infidel who will 
kill it by strangulation, or beating it on the head till it die. 

A person makes a bid or offer for a thing at a fan- 
price, and another makes a higher offer without any 
intention of purchasing himself, and merely to allure on 
the purchaser to raise his bid; this is abominable 4 but 
if the first offer had been below the actual value of the 
thing there would be no objection in another bidding over 


♦ A girdle or cord, worn round the waist by Christian monks, 
f A high mitre or turban. 

I This seems to have been prohibited by the Prophet, under the 
name of niijish.—Hamilton's Hedayah , vol. ii. p. 460. 
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the first bidder to excite him to bid up to the full value; 
on the contrary, to do so would be laudable instead of 
being worthy of blame. 

There is no objection in selling to one who offers a 
higher price, or advances on the offer of another;* but 
istiswam , or bidding against the bid of another, is abo- 
minable.f The difference between that and moozaidut is 
this : when a proprietor of goods has proclaimed them, and 
a person asks for them at such a price, whereupon the 
proprietor ceases proclaiming them, and is considering the 
demand, it is not proper for another person at this time to 
make any larger offer, and this is what is called istiswam , 
or bidding against the bid of another. But if the pro¬ 
prietor does not stop in proclaiming his goods, there is no 
objection to another person making a higher offer; and 
this is what is called moozaidut If the sale be by a 
broker, and after the bid of one person the broker were to 
say, “Come, I will ask the proprietor,” there would be 
no objection in another increasing the offer in these cir¬ 
cumstances ; but if the broker had actually referred to the 
proprietor who had told him to sell and take the price 
offered, it is not proper for another person to interpose 
and increase the offer, and his doing so is istiswam . 

It is abominable for a citizen to sell on account of a 
countryman or peasant that is, when there is a scarcity 
in the city, and the sale is at an enhanced price ; for in 
other circumstances there is no objection to his doing so. 

It is abominable to sell at the Azan , or call to prayers 
on Friday; by which is meant, the Azan after the sun 
has begun to decline from the meridian. 

A person sells a slave girl by an invalid sale, and recipro¬ 
cal possession is taken, whereupon the purchaser sells her 
to a third party at a profit; this profit, however, it is in¬ 
cumbent upon him to bestow in alms; but if the seller 
purchase something with the price obtained for the slave 

* In other w'ords, selling to the highest bidder. 

■f* Also prohibited by the Prophet.— Hamilton's Ilcdaya , tol. ii t 
page 460. 

\ It was prohibited by the Prophet .—Ibid, page 461. 
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girl, and make a profit by the transaction, he may law¬ 
fully appropriate it to his own use. The. reason for this 
distinction is that money being incapable of specification in 
contracts, the taint does not attach to the profit made by 
it, while the slave girl being a specific individual on which 
the contract actually depends, the taint of the first invalid 
sale attaches to the gain or profit which is made by her 
resale. This distinction, however, is applicable only to a 
case where the taint arises from some defect in the right 
of property, and is not applicable to cases where there is 
in fact no right of property at all* as where a thing 
usurped or in trust is fraudulently disposed of; for there 
the taint comprehends or affects as well things winch are 
specific as things which are not specific, according to Aboo 
Iluneefa and Moohummud. A person usurps a slave and 
sells him for another slave, whom he sells for some chat¬ 
tel, and then sells the chattel for money ; according to the 
Imam,* he ought to bestow in charity any surplus he may 
have received above the value of the usurped slave for 
which he was responsible. So, also, if one usurp a 
thousand dirhems , buy a slave with them, sell him for two 
thousand, buy with the two thousand some chattel, and 
sell that for more ; but the Kazce f says, that in both cases 
the surplus may be lawfully appropriated to the usurper’s 
own use. And if one purchase a slave girl by an invalid 
sale, and then sell her for another slave, he may lawfully 
enjoy the second, though he cannot the first; but if he 
sell the second slave girl, the Kazee says that any profit 
he may make by the transaction shoidd be disposed of in 
alms. He agrees with the Imam as to the case of an 
invalid sale, saying that if one resell a thing sold to him 
by an invalid sale for a chattel, and then sell this chattel 
for more than the amount for which he was made liable 


* This terra is commonly applied to Aboo Iluneefa, who seems to 
be here intended. 

f Aboo Yoosuf was first the Kazee , or judge, and afterwards the 
Kazce-ool Koozzat , or chief justice of .Baghdad; and is here apparently 
intended, as Moohummud only is above stated to have concurred in 
the distinction taken by Aboo Huueefa. 

x 2 
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under the invalid sale, he must bestow the surplus in charity. 

It thus appears that he makes an invalid sale something 
worse than an usurpation. A persoiT purchases a slave 
girl by an invalid sale, takes possession of her, and then 
sells her ; a decree is afterwards given against him by the 
judge for her value in favour of the first seller; this he 
pays, and discharges the first seller from the price which 
he is entitled to receive back from him; by the second 
sale, however, he had received something more than he 
paid to the first seller for the slave’s value, and was, 
according to Aboo Huneefa and Aboo Yoosuf, obliged to 
bestow the surplus in alms. 

Section. 

Ihtilcar; or, Hoarding up Gram . 

Ihtihar is abominable. It is when a person purchases 
up grain in a city, which he refuses to sell, and the people 
are distressed in consequence. But there is no objection 
to the purchasing and withholding from sale when this 
can be done without injury to the people. When grain is 
purchased at a short distance from the city, and brought 
in and withheld from sale to the injury of the inhabitants, 
this is abominable; but if drawn from a considerable dis¬ 
tance and hoarded, the party is not to be prevented.* 1 And 
if grain be purchased in one city, and drawn or brought to 
another where it is hoarded, there is nothing abominable 
in the transaction. So, also, if one should sow his own 
ground and withhold its produce from sale, he cannot be 
termed a hoarder; though it is better that he should dis¬ 
pose of the surplus over what is required for himself, 
when the necessities of the people are great. 


* The ground of this distinction, as well as of the objection to 
hoarding, is the saying of the Prophet—" The drawer (jalib) is pro¬ 
vided for, and the hoarder ( moohtukir ) is accursed.” This last ex¬ 
pression may either mean “ outcast from the mercy of God,” which can 
be said only of infidels ; or “ remote from the rank and abode of the 
pure and good.” It is in the last sense it is to be understood in this 
place ,—Hidayah and Kifayah , vol. iy. p. 1081. 
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OF HOARDING UR GRAIN. 

To withhold grain for a short time is not hoarding ; but 
to withhold it for a long time is hoarding; a month is .con¬ 
sidered a long time by our doctors, while anything under 
that is accounted a short time. There is a difference in 
hoarding when a person waits only for an advance in 
prices, and when he awaits for an actual dearth; for in 
the latter case, the sin is greater than in the former. On 
the whole, trafficking in grain is not laudable. According 
to Aboo Yoosuf, the objection to ihtikar extends to every¬ 
thing by which men can be injured; but according to 
Moohummud, it is limited to what is food for man or 
beast.* 

According to Moohummud, the Imam may compel 
hoarders to sell, when he is apprehensive that the in¬ 
habitants of the city may perish ; and he is to say to the 
hoarder, “ Sell for what men are selling, or at such ad¬ 
vance as may be usual in such matters.” But he is not to 
fix prices according to general agreement, except in cases 
of great emergency, when the possessors of grain are 
raising its price to an exorbitant rate, and the kcizee is 
unable to protect the lights of mooslims unless a price 
be fixed. In such circumstances there is no objection to 
its being done, witli the counsel of persons of discretion 
and experience. 

When the case of a hoarder is first brought before the 
kazee , he is to direct him to sell any surplus he may have 
over and above the food of himself and family, and to for¬ 
bid his hoarding. If he attend to the prohibition, good 
and well: if not, and the matter is brought a second time 
before the judge, and it appear that the hoarder still 
adheres to his practice, the judge is to admonish and re¬ 
prove him severely. If he persist, and the matter is again 
brought to the notice of the judge, he ought to imprison 
and keep liim in custody. The Koodoorce has stated in 
his commentary, that if the Imam be apprehensive of the 



* It is stated in the Kifayuh , that this is also the opinion of Aboo 
Huneefa as well as Moohummud, and that the fulua is in accordance 
with it.—Yol. iv. p. 1081. 
t The Ruler. 
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people of a city perishing, he may seize grain from the 
hoarders and divide it among the necessitous, who are to 
return a similar quantity when they can. And, according 
to another authority, it seems to be incumbent on the 
kazee to sell the grain of hoarders without their authority 
and against their will ; and that, if he be apprehensive 
of loss of life to the people of the city, he may adopt the 
same course with persons who have brought grain to the 
city from other places. 

Tulkee , or forestalling, is abominable when injurious to 
the people of the city but otherwise it is not abominable, 
unless some deception be practised on the people of the 
caravan with regard to the price of grain in the city. If 
they be deceived as to the price in the city, the forestalling 
is abominable. 

It is abominable for one to place dirhems with a baker 
or butcher, or the like, in order that he may take bread or 
meat from time to time according to his occasions. Let him 
rather deposit his money with the tradesman, and then take 
from him as occasion may require for a specified part of 
the deposit; for, if he leave the money with the tradesman 
in the manner of a sale, the latter would be responsible. + 

When two slaves are related to each other within the 
prohibited degrees of consanguinity, and one of them is an 
infant and the other an adult, or both of them are infants, 
it is abominable to separate them by sale, gift, or the 
like ; J but the sale is lawful in its effect. And if the 
slaves belong to different owners, one of them being the 


* It was also prohibited by the Prophet,— Hamilton's Hedaya, vol. 
ii. p. 461. 

f That is, he would be liable either for repayment of the money or 
its value in goods. And this makes the transaction tantamount to a 
kurzy on which the lender, being saved from all risk in keeping it, 
derives an advantage. But the Prophet has forbidden any advantage 
to be derived from a kurz. Hidayali , vol. iv. p. 1085; Translation, 
vol. iv. p. 119. 

J It was prohibited on three several occasions by the Prophet, in 
very strong terms, which shew that he had an amiable and tender dis* 
position.— Hamilton's Tledaya, vol. ii. p. 462. 
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property of the vendor, and the other of his minor son, or 
slave, or moohatib , it is not abominable to separate them, 
But where both belong to one person, it is abominable for 
him to sell one of them, even to his minor son. The sepa¬ 
ration is not abominable when the slaves are not within 
the prohibited degrees of propinquity,^ as, for instance, 
where one is the child of the uncle of the other; nor when 
the prohibition arises from fosteragef or from affinity. J 
Nor is it abominable to separate married persons, one of 
whom may therefore be rejected for a defect, or on account 
of an offence, or a debt. When one of two slaves belongs 
to a person, and the other to his wife or his moohatib , they 
may be separated without any objection. 

When the owner of both the slaves is an infidel, it is 
not abominable to separate them, whether the owner be 
free or a moohatib , or a mazoon slave in debt or out of debt, 
a minor or adult, and whether both the slaves be mooslims 
or infidels, or one only of them be a mooslim. And if an 
alien enemy enter the mooslim territory under protection, 
having two slaves in his possession, both of whom are in¬ 
fants, or one an infant and the other adult, or if he should 
purchase the slaves in the mooslim territory from one of his 
countrymen living there under protection, and should wish 


* They are the same in the Moohummudan as in the English law. 

f Arab. Riza. This relationship exists between a child and the 
woman, other than its natural mother, by whom it has been nursed, 
and all the lineal ascendants and descendants by blood or fosterage of 
that woman ; also her husband, or rather the author of the particular 
milk on which the child was nursed, and his lineal ascendants or de¬ 
scendants, by blood or fosterage. — Futawa Alumgeree , vol. i. pages 
483-484, The prohibitions of marriage between relations by fosterage, 
are the same as in the case of relationship by consanguinity .—I but. 
page 390. 

J Arab. SthreeuL The prohibition by affinity is limited to the ascend¬ 
ants and descendants of the married pair, and marriage between one of 
the latter and the ascendant or descendant of the other is prohibited 
for ever. But it is also prohibited to a man to cohabit at the same 
time with two women so nearly related to each other that, if either 
were a man, marriage between them would be prohibited, as, for in¬ 
stance, two sisters, or an aunt and niece. Ibid . p. 391. 
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to sell one of tlie slaves* a mooslim may lawfully purchase 
the slave from him. But if he had purchased the slaves in 
the mooslim territory from a 'mooslim , or from another alien 
enemy of a different country* residing there under pro¬ 
tection* it would be abominable for a mooslim to purchase 
one of the slaves. 

When a man is possessed of three slaves* one of whom 
is an infant and the other two adults* one of the latter 
may be lawfully sold without any objection. But if both 
the adults be equally near in degree to the infant* though 
differently related to him* as* for instance* his parents* or 
paternal uncle or aunt* they are not to be sold except 
together* whether they be infidels or mooslims; but if they 
are equally near to him and in the same relationship* as 
when they are all uterine brothers or sisters* either of the 
two elders may be sold on a favourable construction of the 
law. And if the adults be in different degrees of pro¬ 
pinquity to the infant* the more remote of them may be 
sold separately without any objection. 

A woman declares that a young girl with her is her 
child; it is abominable to separate them* though the 
parentage of the girl should not be established. Any 
separation which it is abominable for a free person to 
make* is equally abominable when made by a moohatib or 
a slave who is a merchant. 




BOOK II. 

SURF SALES. 


CHAPTER I. 

DEFINITION, CONSTITUTION, EFFECT, AND CONDITIONS 
OF SURF. 

Surf is a sale of something that is price in its own nature Definition, 
for something else of that description,* and it is con- Constitu- 
stituted in the same way as other sales. Its legal effect tion * 
also is to establish a right of property in each of the par¬ 
ties to the thing which he has purchased from the other. 

With regard to its conditions, it is necessary, in the Conditions, 
first place, that both the things exchanged shall be taken 
possession of before the separation of the parties,f By 
possession is to be understood not merely a surrender or 
vacating on the part of the seller, but manual and cor¬ 
poral seizure by the purchaser. And by separation 
meant bodily separation from the meeting, that is, by 
each ot the parties moving in a different direction, or one 
of them going away while the other remains at the place 
of meeting; and how long soever the meeting may last. 


* That is, one of the precious metals, silver and gold, which are 
supposed to have been created to perform the function of price. The 
definition given in page 7 is therefore not sufficiently comprehensive, 
as it does not include silver and gold when specific, as, for instance, 
in the form of manufactured vessels. 

t For the reason of this, which is the leading condition of Surf. 
See ante, note, p. 164, and Hamilton's Hedaya , vol. ii. pages 552-553. 
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though the parties should fall asleep, or faint, or get up, 
or walk together a mile or more, tilLthey actually and 
bodily part from each other, there is no legal separation. 
And if two persons be indebted to each other in a thousand 
dirhems and a hundred deenars respectively, and one of 
them should call to the other from beyond a wall or from 
a distance, saying, “I have sold what you owe me for 
what I owe you,” there would be no sale. So, also, if 
they should make an exchange by means of a messenger, 
because in these cases there is an actual and bodily sepa¬ 
ration at the time of the contract. 

It is a second condition of this contract that an option 
cannot be stipulated for to either of the parties, and a 
third condition that there can be no credit or postpone¬ 
ment of delivery. When a credit is stipulated for, but 
possession is taken before separation, that neutralizes the 
effect of the credit, and the contract is valid. And when 
an option or a credit is stipulated for, but cancelled before 
separation, the contract is lawful on a favourable construc¬ 
tion. There is this difference between a stipulation for 
an option or credit on the one hand, and the absence of 
possession on the other, that the two former vitiate the 
contract from its inception, because they are inherent in 
its constitution, while the latter vitiates it after it has 
once been valid; for possession, according to the best 
opinions, is only a condition of its continuance in a state 
of validity. The effect of this distinction may be illus¬ 
trated by Aboo Huneefa’s opinion in the following case: 
—A person purchases for silver a female slave having 
a silver collar round her neck, and the parties separate 
before possession, the contract is in consequence annulled 
so far as relates to the surf for want of possession, but it 
is not vitiated as regards the slave. While if there had 
been a stipulation for option or credit, the sale would be 
vitiated altogether according to Aboo Huneefa, though 
it is true that according to the disciples, the surf only, 
and not the ordinary sale, would here also be vitiated.* 


* Because, in their opinion, the taint, though affecting the surf 
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When a surf is vitiated by separation of the parties from 
the meeting before possession, the purchaser is not di¬ 
vested of his right of property in the thing purchased, till 
actual restitution to the seller. 

A fourth condition is requisite to the contract of surf 
when both the things exchanged ave of the same kind, 
for then equality of weight is also necessary ; but where 
the things exchanged are of different kinds, as when gold 
is sold for silver, reciprocal possession only,* * and not 
equality of weight, is required. 


part of the contract from its inception, does not vitiate the rest of it, 
while the vice in a part taints the whole, according to their master. 

* For reciprocal possession, being a necessary condition in this case, 
there is an express saying of the Prophet.—See Translation of ITedaya, 
vol. ii. p. 553. 


\ 
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CHAPTER II. 

OF THE RULES OF THE CONTRACT WITH REFERENCE 
TO THE THINGS CONTRACTED FOR. 


Section I. 

Of the Sale of Gold and Silver. 

Dirhems and deenars are never specific, according to us, 
in contracts of exchange, and the sale of gold for gold, or 
silver for silver, is not lawful except like for like, whether 
the metals be in their native state, or he manufactured, 
or coined. If either of these articles be sold for its kind, and 
the weight of both or one of the things exchanged be un¬ 
known to both or one of the parties, and they separate 
in ignorance, the contract is vitiated, though the things 
should after the separation be weighed and found to be 
equal. But if the things be weighed at the meeting 
before separation, and found to be equal, the sale is lawful 
on a favourable construction. And the sale oi silvei for 
silver, or gold for gold, is lawful when they balance each 
other in the scales, though the actual weights be un¬ 
known. The sale of one for the other as gold for silver, 
by conjecture, or even with an actual excess of one over 
the other is perfectly lawful. 

Base* coins cannot be lawfully exchanged for good, 
except with equality of weight; while the sale of bad+ 
coins for good is not lawful unless the latter be more in 


* Arab. Nubuhruj and ZooyooJ. 
f Arab. Sitook. For an explanation 
page 140. 


of these terms, see ante> note, 






MIN/Sr/fj, 



weight than the silver contained in the former. When 
black or red silver is sold for white* * * § equality is a re¬ 
quisite condition. When the silver in dirhems prepon¬ 
derates over the alloy* they are to be treated as silver; and 
when the gold preponderates in deenars * they are to be ac¬ 
counted as gold. W hen the alloy preponderates in either* 
the coin loses its character* and becomes a mere chattel. 

It a deenar and two dirhems be sold for two dirhems and A deenar 
two deenars, the transaction is lawful; the deenar on that ^hem 
side being opposed to the two dirhems on this* and the for two 
two deenars on this to the two dirhems on that. And even fjjd too 
if eleven dirhems be sold for ten dirhems and a deenar * the deenar *' 
sale is lawful; because the ten dirhems on one side are 
opposed to the same number on the other* and the deenar 
to the remaining dirhem . 

'"‘The sale of iron for iron* or copper for copper, or Iron for 
other things exposed to the objection of reha or usury* ^pper^for 
is like gold and silver so far as regards the equality of copper, 
the things exchanged for each other* but not so in re¬ 
spect of mutual possession. All iron is of one kind, 
whether it be good or bad, and its sale is unlawful except 
equal weight for weight; but though the parties should 
separate before reciprocal possession the sale retains its 
ability* provided* however, that the things opposed to 
each other are specific. And this condition applies to all 
articles estimated by weight.f There is no objection to 
the sale of red brass for orichalc* | though the latter be in 
the proportion of one to two of the former, if from hand 
to hand; because there is more work in the orichalc,§ 
and the excess of quantity on one side is opposed to the 
excess ot work on the other. But superiority of work does 
not alter the nature of the substance, and as both the 
articles are comprehended under the same category of 


* The remainder of this section is thrown into a sub-section in the 

original, as, properly, it does not form a part of the subject of surf. 

f See ante , page 20. I See ante , notef, page 269. 

§ That is, I suppose, because it is a compositiou which requires more 
labour and skill to make. 
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quantity, that is weight, credit in the transaction is un¬ 
lawful. So, also, there is no objection, with the like excep¬ 
tion, to the sale of orichalc for white copper, or white 
copper for red brass, in tlie proportion of one to two, 
from hand to hand. And if a person purchase two mith¬ 
kals of silver and a mithhal of brass for one mitlilial of 
silver and three mithkals of iron 1 the sale is lawful, one 
of the two mithkals of silver on one side being opposed to 
the single mitlikal on the other, and the remaining mith¬ 
hal of silver, and the brass being opposed to the iron. 

Vessels made of copper and iron may, by custom, 
become articles of tale, and may then be sold for each other 
in any way; but where they are still usually sold by 
weight, equality of weight is necessary in the sale of 
them for anything of the same kind. When a person 
purchases a vessel of brass for a ruil of iron, without spe¬ 
cification of the latter, and without fixing a term for its 
delivery, and takes possession of the vessel, the sale is 
lawful if the iron be delivered before the separation of the 
parties. If they separate before delivery of the iron, and 
the vessel be not one which is usually sold by weight, 
there is still no objection to the sale; but if the vessel be 
usually weighed, the parties have no choice. If possession 
of the iron be taken at the meeting, but not of the vessel 
until the parties separate, the sale is not vitiated. And in 
like manner, if one purchase a specific rutl of iron for two 
rutls of good tin unspecified, and possession is taken of the 
iron at the meeting, but the parties separate before pos¬ 
session of the tin, the sale is vitiated; while if both of the 
things be unspecified, the contract is invalid, whether 
possession be taken at the meeting or not.* 


* See anle, page 21. 
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SURF AS TO ORNAMENTAL THINGS. 

Section II. 

Of the Sale of Ornamented Swords, and similar articles, in 
wlncli Gold or Silver is connected with other substances ; 
and of the Sale of things, the Weight of which is found to 
be more or less than was stipulated for . 

If a person purchase a sword ornamented with silver, or 
a bridle plated with silver* for pure silver, heavier than 
the ornament, the sale is lawful; but if the pure silver be 
lighter than, or only equal to, the ornament, or if their 
relative weights be unknown, the sale is not lawful. 
When the quantity of the dirhems is unknown at the 
time of sale, but is afterwards ascertained at the meeting 
to be more than the silver.in the ornament, the sale is 
lawful; but if this fact be not ascertained till after the 
separation of the parties, the sale is unlawful. And in 
like manner, according to Koodooree, when people of 
knowledge in such matters differ as to the fact, some 
saying that the silver in the dirhems is more than the 
ornament, but others that it is only equal to it, the sale is 
also unlawful. When the dirhems are more than the orna¬ 
ment, but the parties separate before mutual possession, the 
sale is dissolved as to the whole, if the ornament cannot be 
separated from the sword without damage; while, if the 
ornament be separable without damage, the sale, though 
void as to the surf, that is the exchange of the precious 
metals, is lawful with regard to the sword. And if the 
ornament be gold and the price dirhems , the sale is lawful, 
whatever may be the relative quantities of the precious 
metals ; though here also a stipulation for delay in pay¬ 
ment of the price would invalidate the sale as to the 
whole, whether the ornament be of the same metal with 
the price or not, or can or cannot be separated from the 
sword without injury. But notwithstanding such stipu- 
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lation, if tlie price were actually paid down before the 
separation of the parties, the sale would be lawful on a 
favourable construction. 

When a person sells to another an ornament of gold set 
with pearls and jewels for a price in deenars , and the pur¬ 
chaser takes possession of the ornament at the meeting, 
then, if the deenars be only equal ill weight to the gold in 
the ornament, or their relative quantities be unknown, the 
sale is unlawful both as to the gold in the ornament and 
the jewels, whether the latter can be detached without 
injury or not; while if the deenars in the price be heavier 
than the gold in the ornament, the sale is lawful as to both 
gold and jewels. If the whole price be then paid down 
before the separation of the parties, the contract remains 
valid, and the result is the same if only so much of the 
price be paid down as is equal to the gold in the orna¬ 
ment. But if no part of the price be paid down before 
the separation of the parties, the contract is vitiated so far 
as relates to the gold in the ornament ; and it is vitiated 
also with regard to the pearls and jewels when they cannot 
be detached without injury from the setting. When the 
sale is for deenars on credit, it is unlawful, because as 
regards the setting it is a surf which is vitiated by the 
credit, and the contract being vitiated in part is vitiated as 
to the whole. This implies that the pearls and jewels 
cannot be separated from the setting without injury; for if 
they can be so separated, though the sale is still unlawful 
as to the pearls and jewels, according to Aboo Huneefa, it 
is not vitiated as to them in the opinion of his disciples. 

When a person purchases a sword ornamented with 
silver for a price greater then the ornament, and pays down 
so much of the price as is equal in weight to the ornament, 
the sale i3 lawful as to the whole, though he should not 
explain that so much of the price as is paid down is for the 
ornament. 

Husham relates that it was said by Aboo Yoosuf on an 
occasion, that when a person sells a sword without its 
ornament, the sale is lawful only under an express con¬ 
dition that the ornament shall be taken off; and if the 
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parties separate before this is done* the sale is void, 
though the purchaser should^ take actual possession of the 
sword; for he observed that there is no proper possession 
of the latter till detached from the ornament. 

A person purchases for two thousand mithkals of silver a A slave girl 
slave girl valued at one thousand, and having on her neck * silver 
a collar of a thousand mithkals , and he pays down one thou¬ 
sand of the price/ after which the parties separate; in 
these circumstances, the part paid down is held to be for 
the collar; and the result would be the same if both the 
slave and collar were purchased together for two thousand 
mithkals , one thousand on credit and the other cash, the 
payment in cash being considered as the price of the collar. 

A person purchases an ornamented sword for deenars , An orna- 
and taking possession of it without payment of the deenars , ur . 

sellb it to another, who also takes possession of the sword, chased with 
but without payment of the price until the parties separate; mer.t of"the 
both the sales are void, and the sword reverts to the P rice > and 
original seller. But if possession of the sword and its rca ° l * 
price were taken on the second sale, that would be valid, 
notwithstanding the invalidity of the first, and the first 
purchaser would be liable for the value of the sword to 
the original seller. And if two parties be entitled to an 
ornamented sword, and one of them sells his share for a 
deenar , whether to his copartner or a stranger, and reci¬ 
procal possession takes place, the sale is lawful; but if the 
sword be in the house when one of them sells Iris share to 
his partner and pays down the deenar , and the parties 
then separate before actual possession of the sword is 
taken, the sale is dissolved. 

Tl hen a person purchases a sword ornamented with A sword 
silver to the extent, as supposed, of a hundred dirhems for °roa m eutt 1 
two hundred dirhems , and it is afterwards found that the or a vessel 
ornament is in reality of the weight of two hundred dir - ^cf°loU 
hems , the case presents two views for consideration. If the tor silver, 
fact be not ascertained till after reciprocal possession and to wdgh d 
the separation of the parties, the contract is void as to the more or less 
whole; but if it be ascertained before the separation, the waTsUpu- 
purchaser has an option, and may either add another latedfor * 
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hundred to the price or cancel the entire contract. And if 
the parties were both aware from the beginning that the 
ornament weighed two hundred dirhems^ and they, never¬ 
theless, entered into the bargain for two hundred, it would 
be unlawful, though the purchaser should desire to add 
another hundred to the price before the separation of the 
parties. When a bracelet of silver is sold for a hundred 
dirhems on condition of it weighing a hundred, and it is 
weighed before the separation of the parties, and found to 
weigh more, the purchaser has an option, and may either 
add to the price, taking the bracelet for a similar to its 
weight, or, if he please, reject it: and there is the like 
result if the bracelet be found to weigh less than the 
weight stipulated for. And if the parties separate, and 
then find the bracelet to weigh a hundred and fifty, the 
purchaser has an option, and may either reject it, or take 
two-thirds of it, for a hundred; and in like manner, if there 
be a deficiency, he may take the bracelet for a similar 
to its weight, or reject it at his pleasure. When an 
ingot of silver is purchased for a hundred dirhems on 
condition of its weighing a hundred, and after reciprocal 
possession it is found to weigh two hundred, the pur¬ 
chaser is entitled to no more than a half, and has no option. 

In the above cases, the purchase is for something of the 
same kind as the tiling sold ; but when this is not the case, as 
if the sword ornamented with silver, or an ewer, or ingot of 
silver, were purchased for deenars , and in each case the 
weight were to exceed what was stipulated for, the sale 
Tvould be lawful under all the circumstances mentioned. 
With this difference between the case of the ingot and 
that of the ewer, that while the excess over the stipulated 
weight in both would belong to the purchaser, lie would 
have to pay for it in the former case, while in the latter 
he would obtain it for nothing. When the price of a 
silver vessel is in deenars , and the vessel is found to be 
deficient of the weight stipulated for, the purchaser may 
either reject the whole, or take it at the full price. 

When a pearl is purchased for dirhems on condition of 
it weighing a mithhal , and is found to be more, the pur¬ 
chaser is entitled to the whole; but if it be sold every 
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mithkal for so much,” and the actual weight is found to beingacer- 
exceed the stipulated weight, the purchaser must either tam weight. 
reject the bargain or pay in proportion to the weight. 

If a sword be gilded, or washedover with gold or silver, 0f tllin s s 
and be purchased for something the same in kind as the washed 
gilding or washing, the sale is lawful in all cases, no regard 
being had to the gilding or washing, as the gold or silver is 
consumed. And if a bridle washed with silver be pur¬ 
chased for dirhems less or more than the silver contained 
in the washing, the sale is also lawful. So, also, if a gilded 
mansion be purchased on credit, the contract is lawful, 
though the gold used in gilding the ceilings be more than 
the price. 


Section III. 

Of the Sale of Fooloos. 

Fooloos take the place of dirhems when adopted as a Fooloos 
medium of price. They do not become specific in a con- ™de a 
tract, even though actually particularized by the parties; medium of 
and the contract, therefore, is not cancelled by their loss.f pUte ‘ 
When a person purchases fooloos for dirhems , and pays Purchase 
down the price, the sale is lawful, though the seller should fov 'dlrhems 
not havo the fooloos at the time. And if he should borrow 
them from another party and deliver them to the purchaser, 
either before or after separation, the transaction would be 
lawful, provided that possession of the dirhems had been 
already taken at the meeting. And in like manner the 
sale is lawful, though the parties should separate after 
possession of the fooloos , and without possession of the 
dirhems f If fooloos be sold for fooloos , and the parties 


* Arab. Mobmuu wuh, from Ma water, as distinguished from Moo- 
fuzzuz. See ante , page 319. 

t This may seem inconsistent with what lias been said on page 137, 
with regard to specific fooloos; but I think it is there implied that 
they are not employed as money. 

J The sale is not a surf , and possession of both, therefore, is not 
necessary, hut the articles being undetemiuate or obligations, actual 
possession of one of them is requisite.—See ante, page 13J. 

Y 2 
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separate before reciprocal possession, tlie sale is void; but 
if possession be taken by one of the parties and not by the 
other, or if, after possession by both and -their subsequent 
separation, a right be established to the fooloos in the hands 
of one of the parties, the contract retains its validity. And 
when a person purchases a gold or silver ring, whether it 
contain a stone or not, for so many fooloos , having no 
fooloos at the time, the sale is lawful, whether reciprocal 
possession take place before separation or not; for this is 
an ordinary sale, and not a surf When a person delivers 
a dirhem to another, saying, “ Give me half of it in fooloos 
and the other half in a little dirhem” this is also lawful; 
but if the parties separate before possession is taken of the 
latter, the contract is dissolved as to it, though good with 
regard to the fooloos; while, if the large dirhem be not 
delivered till the separation of the parties, the sale is void 
as to the whole. 

If a person purchase a hundred fooloos for a dirhem, and 
possession is taken of the latter, but not of the former till 
they cease to be current, though the sale should not be 
void according to analogy, but the purchaser entitled to 
take or reject the whole, it is void on a favourable con¬ 
struction of law. But if possession be taken of fifty fooloos 
before they cease to be current, the sale is void only as to 
half, and half the dirhem must be returned. If, instead of 
ceasing to be current, they become cheap or dear, the sale 
is not at all vitiated, and the purchaser is entitled to the 
remainder. 


Section IV. 

Of Surf with regard to Mines and Goldsmiths’ Lust, ami of 
hiring Persons to extract Gold and Silver from the Ore 
of Mines. 

If a person purchase gold ore # for gold, or silver ore 
for silver, the transaction is not lawful, unless it be known 
that the precious metal contained in the ore is equal to 
that which is given for it. So, also, if the purchase be 


* Arab. Turdb; literally, ground earth, dust. 
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made for gold and silver* it is unlawful. But if gold ore 
be purchased for silver atone* or silver ore for gold alone, 
and the transaction be from hand to hand* it is lawful* and 
the purchaser has an option on the article being submitted 
to his inspection. If, however* no gold or silver can be 
extracted from the ore* the sale is unlawful* and the 
price must be restored. And if one should purchase a 
kufeez of the ore without specification for a chattel* or 
for gold* or a chattel for a kufeez of the ore without 
specification* the sale would not be lawful* by reason of the 
uncertainty attaching to the subject of the contract. But 
the purchase of a half or a fourth of it is lawful ; and the 
seller and purchaser are co-partners in what may be ex¬ 
tracted from the ore according to their relative shares. 
When the ore is a mixed ore of gold and silver* its sale 
for either gold or silver is unlawful* but if it be sold 
for gold and silver* the transaction is lawful* each metal 
being in that case opposed to the kind different from itself 
in the ore. If the existence in the ore of both or one 
of the metals be unknown to the parties* the sale is 
unlawful. The sale of either gold or silver ore* for an 
ore similar to itself* is unlawful; but either may be 
lawfully sold for ore of a different kind* and the trans¬ 
action is a sitrf If* however* none of the precious metal 
can be extracted from the ores or either of them* the sale 
is void. While* if the ore be purchased for a piece of cloth 
or any other chattel, the sale is lawful* and there is no 
occasion for observing any of the conditions of surf 

The sale of goldsmiths’ dust* is regulated by the same 
general rules. Ibn Summit lias stated on the authority of 
Aboo Yoosuf, that when goldsmiths’ dust is purchased for 
a chattel* and neither gold nor silver is found in the dust* 
the sale is invalid; because it is obvious that the purchaser 
intended not the dust, but what he supposed to be con¬ 
tained in it; but when gold or silver is found in the dust* 
the sale is lawful. It is not proper* however* for the gold¬ 
smith to appropriate the price to himself* unless he had 
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* Viz., sweepings ; Arab, Turdb . 
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made some allowance to the parties for whom he worked, 
at the time he settled with them, for any of their property 
that might have fallen down into the diist. And it is 
abominable for a person to purchase the dust from a gold¬ 
smith, until informed by him that he has made such com¬ 
pensation, as it is obvious that.the dust must contain 
something belonging to other parties. 

When two persons are jointly possessed of ore from a 
mine of gold or silver, they cannot lawfully make partition 
of it by conjecture, because partition is like sale, and it 
cannot he known whether there be equality or not in the 
transaction until the metal is extracted. When the metal 
is extracted and divided by weight, the partition is lawful. 

When a person borrows from another gold or silver- 
ore, he is bound to make restitution of an equal quantity 
©f what may he extracted from the ore; and, with regard 
to the quantity, the borrower’s word is entitled to prefe¬ 
rence. If one should borrow gold or silver ore, on con¬ 
dition of returning a similar quantity of the like ore, the 
transaction would be unlawful. 

If a person should dig into a mine, and then sell the 
hole or opening, the sale is unlawful, because he sells what 
is not his property ; for he dug, not with a view to acquire 
any right of property in the hole, but rather with a view 
to the acquisition of such right in what might he taken out 
of the hole. The hole, therefore, docs not become his 
property ; contrary to the case of a person digging a hole 
in waste land, in which property is acquired by the digging, 
such being the view with which a digging of this kind is 
made. 

It is lawful to hire a person for ore distinctly speci¬ 
fied; but the hireling has an option on becoming ac¬ 
quainted with what is in the ore, and if he choose to 
return it, he may then have recourse to the hirer for the 
wages of a workman like himself. If the wages agreed 
upon be a certain weight of the ore without specifica¬ 
tion, the contract is unlawful. And if a person be hired 
to dig in a mine for half the produce, the contract is un¬ 
lawful, and he is entitled to the wages of workmen like 
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himself. A person may be hired to extract the metal 
from gold or silver ore or from goldsmiths’ dust, in three to smelt 
different ways. The hirer may say, " I have hired you to ores * 
extract for me a thousand dirhems out of this silver ore,” 
or " a thousand mithkals out of tills gold ore,” when it is 
unknown whether such a quantity cau or cannot be ex¬ 
tracted from the ore particularized; in such a case the 
hiring is unlawful. Or he may say, " I have hired you 
for so much, to extract the gold or silver for me out 
of this ore; ” in this case the hiring is lawful. Or he may 
say, “ I have hired you to extract a thousand dirhems of 
silver from the ore without pointing it outand in this 
case the hiring is also unlawful, in the same way as if one 
should hire another to sew a kumees for a dirhem without 
pointing out the linen from which it is to be made. 

When a x3erson delivers a bridle to another to be washed A person 
over with silver of a known weight, such silver to be con- tcTwash l 
sidered a loan to the first party, who is also to pay a thing with 
known or fixed hire for the work, the transaction is lawful ; c 
and both the loan and the hire are obligatory upon him ; 
but if the silver and the hire be agreed for in one sum, as 
if a person should say, "Wash this with a hundred dirhems 
of silver, on condition that I am to give you for price and 
hire ten deenars of gold in the whole,” and the parties 
separate thereupon, the transaction is invalid. 


Section V. 


Of the Destruction before Possession of the thing purchased 
under a Surf Contract . 


A person x^irckases a silver bracelet for a deenar , and 
before he takes possession of it another person breaks it; 
the jmrehaser, however, is content to take the bracelet 
and to proceed against the aggressor for compensation; he 
may lawfully do so. And if a person purchase a silver 
bracelet for a deenar , and deliver the deenar , and another 
person then burns or totally destroys the bracelet at the 
meeting, the purchaser is still at liberty to allow the eon- 
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tract, and follow the burner for its value in gold: if he 
obtain it while yet in company with the seller, the surf is 
lawful, but any excess of the value over a deenar must be 
bestowed in charity; while if the parties to the contract 
had separated before the piu-chaser obtained the value from 
the aggressor, the surf would be void, and the seller be 
obliged to return the deenar and take liis recourse against 
the aggressor for the value of the bracelet, according to 
Moohummud and the first opinion of Aboo Yoosuf; the 
latter, however, afterwards departed from this opinion, and 
coincided with Aboo Huneefa, who considered that the 
surf would not be void in that case if the separation had 
taken place after the purchaser had made his choice to 
make the aggressor responsible. 
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CHAPTER III. 

RULES WITH REGARD TO DISPOSING* OF THE THINGS 
EXCHANGED, AFTER THE CONTRACT OF SURF. 

Section I. 

Of Disposals lefore Possession, and of what is, and is not, 
a set-off to the things exchanged. 

A PERSON before taking possession of tlie consideration t Any^dis- 
in a surf sale purchases something else for it from the {^ e con _ 
seller, or from a third party, or takes something in ex- 
change for it before possession from the seller, in these session is 
cases the transaction is not lawful, and the surf remains as unla ' vfuI - 
before, and may be completed by possession of the original 
consideration. 

In a surf sale of a thousand white dirhems, distinctly spe- Subsiitu- 
cified for a hundred deenars, black dirhems may be lawfully ^° a n ck of for 
substituted for the white ones, with consent of the parties. jMte dir. 
By black dirhems are to be understood dirhems coined of one coinage 
black silver, not dirhems of Bokhara, which cannot be for another, 
lawfully substituted for white dirhems in such a sale. And 
in like manner, deenars of a different coinage from what was 
specified, may be lawfully substituted with consent of the 
opposite party; but the transaction is accounted payment, 
not an exchange. And it has been said that if the sub¬ 
stituted coinage be superior to what was specified, there is 


* Arab. Tusurroofat; plural of Tusurroof.— Sec ante, note, p. 211. 
f Arab. Stall; literally, a substitute or equivalent. The term ap¬ 
plies to both the things exchanged. 
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no occasion for the purchaser’s consent, because he gets 
more than he was entitled to. 

When one of the parties to a surf releases-the other, or 
makes a present to him of the consideration, it is said that 
the surf is "dissolved; but if the other refuse to accept, 
there is no dissolution; and if the donor refuse to take 
back the gift, he may be compelled to do so. A person 
sells a silver bracelet weighing ten dirhems to another for 
ten dirhems , and delivers the bracelet, but before taking 
possession of the price the purchaser gives him back the 
bracelet as a gift; in these circumstances, if the price of 
the bracelet be paid to him before the separation of the 
parties, the sale is valid and the gift lawful; but it they 
separate without payment of the price, the sale is dissolve 1 
and the gift is void, the bracelet reverting to its seller as 
his original property. 

A person purchases a deenar , and ten dirhems being due 
to him by the seller, the parties agree to make them a set¬ 
off* to the deenar , and this is lawful on a favourable con¬ 
struction. And if the debt occur after the surf though it 
does not become a set-off unless made so by the parties, 
and even when agreed to by them, is not lawful according 
to one report, yet there is another report in favour of 
its legality, which is held to be valid.A person to 
whom a thousand dirhems were due by another, bought 
from him a hundred deenars for a thousand dirhems, and 
the parties then agreed that the former thousand dirhems 
should go as a set-off to the latter; Aboo Yoosuf’s opinion 
being asked on the case, ho said if the set-oil were made 
before separation it was lawful, but if not made till after 
separation, it was unlawful, and such was the opinion of 
Aboo Huneefa. When the seller of a deenar borrows ten 
dirhems from the purchaser, or usurps them from him, 
they become a set-off to the deenar without any neces- 


* Arab. Kissas ; retaliating, making equal. 

f This appears to be inconsistent with what has been stated in page 
137, where the other report is said to be valid. A different authority 
i 3 cited; and, practically, the point is not of much importance. 
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sity for mutual consent, for possession has already taken 
place. 

A person lias a deposit with another party, and is Rule as to 
indebted to him for something of the same kind with the “P re ': ious 
deposit; the deposit, however, does not became a set-off usurpation, 
to the debt till the parties come to a mutual agreement to 
that effect; nor even after such agreement until the bailie 
or keeper of the deposit return to his house and take pos¬ 
session of it anew. But if the thing happened to be in 
his hand at the time that they agreed to the set-off, nothing 
further is required. The rule is the same with regard to a 
thing which has been usurped, and is subsisting in the 
hands of a creditor of the proprietor. And with regard Deferred 
to two debts, the rule is that when both are deferred, or debts, 
one is deferred, and the other presently due, or one 
i» perfectly valid and the other exposed to objection on 
account of some error, that there can be no set-off of one 
against the other unless expressly agreed to by the 
parties. 

Section II. 


Of Morabuhut in Surf. 

When a person purchases gold for ten dirhems and sells 
it at a profit of a dirhem , the transaction is lawful. And 
when a silver bracelet weighing ten dirhems is sold for a 
deenar, and after reciprocal possession the purchaser sells it 
at a profit of one dirhem or a profit of half a deenar, the 
transaction is also lawful, because in the latter case, when 
he resells the bracelet for a deenar and a half the things 
opposed to each other are different in kind, and in the 
former when the resale is for a deenar and one dirhem, the 
dirhem is opposed to its similar contained in the bracelet, 
and the remainder of the bracelet is opposed to the 
deenar . 

When a person purchases gold for gold, or silver for 
silver, a resale by moriibuhut is unlawful. When a person 
purchases a slave girl having a silver collar of a hundred 
dirhems for a thousand dirhems, and after reciprocal posses- 
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sion by seller and purchaser, the latter sells her at a profit 
of ten or eleven dirhems, the resale is invalid according to 
Aboo Huneefa, but lawful according to the - disciples with 
respect to the slave without the collar; according to 
Kurkhee, however, Aboo Yoosuf came over to the opinion 
of Aboo Huneefa. And if one purchase for a hundred 
dirhems an ornamented sword, the ornament of which is 
fifty dirhems, and after reciprocal possession resell it at a 
profit of twenty dirhems, or of eleven for every ten, or of a 
specific piece of cloth or the like, the sale is unlaw ful; but 
if the sword be resold at a profit of one dirhem on the 
blade, as distinguished from the ornament, the sale is law¬ 
ful. And there is no objection to the resale by morabuhut 
of a bridle washed over with silver. 


Section III.* 

Of Addition, and Abatement, and Composition, in Surf. 

When a person purchases for ten dirhems a silver bracelet 
weighing ten, and after reciprocal possession an abatement 
is made to him of one dirhem which he accepts and resumes 
possession of, whether before or after the parties have 
withdrawn from the place of sale, the whole sale is vitiated 
according to Aboo Huneefa, but according to Aboo Yoosuf 
the abatement is void, and the dirhem must be restored, 
and the sale remains valid; while according to Moohummud 
the first contract is valid, and the abatement is to be 
viewed in the light of a gift which the purchaser may 
refuse until delivery. When, on the other hand, the pur¬ 
chaser makes an addition of a dirhem to the price,, and 
delivers the dirhem to the seller, the contract is vitiated 
according to Aboo Huneefa; but in the opinion of both 
the disciples the addition is void, and the first contract is 
valid. 

When things of different kinds are sold for each other, 
as for instance, a deenar for ten dirhems, and an addition or 


* This section contains selections from sections 3 and 4 of the 
original. 
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abatement is made by one of the parties to the other* the when the 
addition or abatement is lawful according to general agree- ^fenTin 
ment. It is, however, a condition in the case of the 
addition that possession shall be taken before the sepa¬ 
ration of the parties; but as to the abatement it is equally 
lawful, whether before or after separation, and the return 
of the portion abated is obligatory. If the purchaser of 
the deenar make an abatement from it of a kerat , the seller 
becomes his partner in the deenar. 

A person purchases a silver ewer weighing a thousand dir - Composl- 
hems for a hundred deenars , and after reciprocal possession tl0n ‘ 
a defect is found in the ewer of such a nature as to entitle 
the purchaser to return it, the seller, however, compounds 
with him for the defect for a sum in deenars , such a compo¬ 
sition is complete,* whether the sum agreed upon be taken 
possession of before the separation of the parties or not; 
because the subject of the composition, or the thing com¬ 
pounded for, is a share of the price corresponding to the de¬ 
fect, and such share being deenars , and the consideration of 
the composition deenars also, the composition is of the same 
kind as the right compounded for, and the transaction 
therefore is not a surf. If the composition be for ten 
dirhems , though it is still lawful when possession is taken 
before the separation of the parties, yet if they separate 
before possession, the composition is void, because the 
consideration being of a different kind from the right 
compounded for, the transaction is regarded as a surf.\ 

And though the dirhems given in consideration be more 
than the value of the defect, the composition is still lawful 
according to all our doctors; because it is a composition 
for a share of the price corresponding to the defect, and 
such share being deenars , the purchase of them for dir¬ 
hems more than their value is lawful. 


Aral). Met zee; literally, past. 

f In the former case, the composition is a mere extinction of right; 
hut in the latter, being of a different kind, it cannot be an extinction, 
and must be regarded as a sale; and, being a surf sale, reciprocal pos¬ 
session is necessary before separation. 






Composi¬ 
tion of a 
claim. 


For a share 
in an in¬ 
heritance. 


334 THE MOOHUMMUDAN LAW OF SALE. 

When a person claims a hundred dirhems from another, 
and the latter (it matters not whether he deny or admit 
the claim) compounds it for ten dirhems ," payable im¬ 
mediately, or at a future time, and the parties separate 
before possession, the composition is lawful. So, also, 
though there be a stipulation of option to one of the 
parties, and they separate before possession, the com¬ 
position is not rendered void. But if the composition be 
for five deenars , and the parties separate before mutual 
possession, the composition is void; and when they do 
not separate till after possession, it is valid. 

A woman dies leaving an inheritance consisting of 
slaves, cloth, gold and silver, and ornaments set with 
jewels and rubies, and the like, and being survived by her 
husband and father. The latter being in possession of the 
whole property enters into a composition with the husband 
for a hundred deenars . This composition may be inacie in 
two ways; first, the husband’s share in the gold may be 
ascertained, and may be either more than the consideration 
for the composition, or less than, or only equal to it; in 
the former case the composition is lawful, but in the latter 
cases it is unlawful; secondly, the husband’s share in the 
gold may not be ascertained, and in this case the com 
position is unlawful. If the composition be for five hun¬ 
dred dirhems , it is to be viewed in the same manner; but 
if the composition be for a hundred dirhems and fifty 
deenars , it is valid in any way. Then, if reciprocal 
possession take place before separation, the composition 
retains its validity, but if there be no such possession, the 
composition becomes void to the extent of the surf and 
the share of the rabies and jewels that cannot be detached 
from their setting without injury ; while, as to the remain¬ 
der of the things, it retains its validity. If the husband 
take possession of the dirhems and deenars which are the 
consideration of the surf and the inheritance, or the things 
composing it, are in the liouse of the father, but not pit- 
sent at the meeting where the composition takes place, the 
composition is void so far as relates to the gold and silver, 
that is, when the father admits to the husband that he has 
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the property, for such an admission makes the husband’s 
share an amanut or trust in his hands, and as possession of 
a trust cannot become a substitute for possession under a 
purchase, there is a separation of the parties without 
reciprocal possession, which invalidates the transaction to 
the extent of the surf and the other things that cannot be 
detached without injury, as jewels and pearls set in orna¬ 
ments. But when the father denies to the husband that 
the property is in his possession, he is an usurper of the 
husband’s share, and his possession being capable of con¬ 
version into a possession under the purchase, reciprocal 
possession takes place as soon as the father receives the con¬ 
sideration, and the composition is therefore not invalidated 
as to the surf ' The result is the same when the father 
admits the possession of the property, and it is actually in 
the presence of the parties at the meeting where they 
agree to the composition, the composition being then also 
valid as to the whole. 


* See ante, pages 38, 39. 





MiNisr/f^. 



336 THE MOOHUMMTOAN LAW OP SALE. 



CHAPTER IV. 

OF DIFFERENT KINDS OF OPTION IN SURF. 

Option by When a person purchases from another a thousand dir - 

stipulation. j iem$ for a hunted dcenars, stipulating for an option for a 
day, but cancels the option before separation, the sale is 
lawful; and if the parties separate before cancellation, 
but having first reciprocally taken possession, the sale is 
invalid.* The effect is the same if the option be to the 
seller, or to both the parties, and whether the period be 
long or short; and also when the thing sold is a manu¬ 
factured vessel or an ornamented sword, or a golden 
collar set with pearls and jewels, which cannot be detached 
from it without breaking the collar. But with regard to 
a bridle washed over with gold or silver, and the like, the 
reservation of an option in its sale is valid. TV hen a per¬ 
son purchases a slave girl with a golden collar, weighing 
fifty deenars for a thousand dirhems, and stipulates for an 
option for a day, with regard to them both, the sale is 
invalid as to the whole, according to Aboo Huneefa; but 
according to Aboo Yoosuf and Moohummud the sale is 
valid as to the slave for a proportionate share of the price; 
and the result would be the same if the purchase were foi 
a hundred deenars. If the slave and collar are purchased 
for a hundred deenars, with a condition for credit, the 
effect is the same as if the stipulation were for an option. 
But if the purchase be for wheat, or any other chattel, 
the reservation of an option for a day or more is quite 
lawful; or if a rutl of brass be purchased for a dirhem. 


* Without the reciprocal possession it would be actually void. 
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with a condition for option^ the contract is lawful, for it is 
not a surf. ' • • ■ . 

Tlieie is no option ot inspection with regard to dirhems Option of 
and deenar s, or anything that is indeterminate;* but there “ s P ection * 
is an option of inspection with regard to everything that 
is specific, such as native gold or silver, and things mounted 
or ornamented with the precious metals. 

TV acre a contract lias relation to dirhems and dccnars , Option in 
as if a deenar be purchased for ten dirhems, and it appears ofTrihT 6 
that a third party is entitled to half the deenar , the pur¬ 
chaser may reclaim half the dirhems , and is entitled to 
half the deenar , without any option. If it be the dirhems 
that are affected by the right, and they are attached in 
consequence by the claimant, the possession is rendered 
nugatory, but the contract is not void, and the purchaser 
of the dirhems may have recourse to the seller for similars. 

TYhen the claimant assents to the sale, it is to be con¬ 
sidered whether his assent be given after possession or 
before it. In the former case the possession becomes law¬ 
ful, and the claimant is barred from any interference with 
the thing of which possession has been taken, though he 
may proceed against the person who paid it; while in the 
latter case his assent and dissent are alike; for lie may 
resume the dirhems , or take similars of them, and the 
contract is not rendered void in either case, provided this 
be done before a separation of the parties. But if they 
have actually and bodily separated, and it then appears 
that the dirhems , in whole or in part, belong to a third 
party, it is only when that party gives his sanction to 
the sale, and the dirhems are still subsisting in the hands 
of their purchaser, that the contract is lawful; and if 
the claimant refuse his sanction, the surf becomes void 
to the extent of the right, be it much or little. When 
the contract is for something specific, as, for instance, 
a bracelet, and a right arises to a part of it, the pur¬ 
chaser has an option, and may reject the remainder, or 
take it at a proportion of the price. If a claim be made, but 


* See ante, page 85. 
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before any order is given with respect to it, the claimant 
sanctions the sale, it is lawful, and the claimant is entitled 
to the price, which the seller is first to receive and then to 
deliver to him. 

The option of defect is applicable to surf contracts. 
When a person sells a deenar, or a vessel of gold, for dir¬ 
hems, and finds, after reciprocal possession, that the dirhems 
are base ( zooyoof ) he may return them, and if he do so the 
surf is void, according to Aboo Huneefa and Zoofr; but 
according to Aboo Yoosuf and Moohummud, if the pur¬ 
chaser change the base dirhems at the meeting where the 
return takes place, the surf is lawful. If he change them 
before the separation of the parties at the original con¬ 
tract, the surf is lawful in all their opinions. If only 
a small part of the coin be found to be base, the contract is 
not invalidated on a favourable construction of law. If 
the dirhems are bad (sitook), and the discovery is made 
at the meeting of the contract, the purchaser of them 
cannot legalize the contract by taking the dirhems; but 
if he reject them, and receive good ones at the meet¬ 
ing, the case is the same as if possession were postponed 
till the end of the meeting, and the contract is law¬ 
ful. And even if he knew them to be bad at the time 
of taking possession, and took them notwithstanding, 
still the sale is not lawful, and he may reject the dir¬ 
hems and insist for good ones, unless his knowledge 
were founded on actual explanation by the other party, 
and his naming them as sitoolc. In that case the contract 
would be lawful, as depending on the specific dirhems. 
But if the dirhems are only pointed out, as if one should 
say, “ I have purchased those deenars for these dirhems,'” 
it is necessary that both the parties should be aware that 
the dirhems are bad, and also that each should be con¬ 
scious that the other is aware of the fact; for without 
both these elements the contract cannot be brought to 
depend on the specific dirhems, and must be held to have 
reference to good ones. If the dirhems, or some of them, 
be found to be bad after the separation of the parties, the 
surf is rendered void to the extent that they are so, 
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whether it be sanctioned or not sanctioned* and whether 
the bad dirhems be exchanged for good ones or not. When 
the thing exchanged for the deenar is specific* as a bracelet* or 
vessel* or piece of native silver* # and after mutual possession* 
it is found to be blemished* but the purchaser is content 
to take it* the sale is lawful; while if he reject it* whether 
before or after separation* the contract is void* and the 
possessor of the deenar may return either that specific one 
or its similar. When the vice in the contract is essential, 
as if the thing sold is the property of another* or different 
in genus from what it was described to be* and the con¬ 
tract is invalidated in consequence* the specific deenar 
must be restored if in existence* and its similar only when 
it has perished. 

A person purchases an ornamented sword* and finds a 
blemish in part of it* he may return the whole but not the 
part* for the whole is one thing and a blemish in part affects 
the whole. If he return the whole without a judicial decree, 
and the parties separate before possession, the return is void; 
for a return with mutual consent is a new sale as regards 
third parties, and possession in surf being required as 
a right of the law* the law is a third party* and the par¬ 
ties to the contract have separated without taking pos¬ 
session. But where the return is under a judicial decree 
it is not void* for it is then a cancellation as to the world 
at large. A person purchases a silver bracelet for gold* 
and finds it to be blemished, he may return it; and if it 
perish in his hands or sustain another blemish, he may 
have recourse to the seller for compensation on account of 
the original blemish; but if the price were in silver* he has 
no recourse for compensation. 

If the seller of dirhems say to the purchaser, "I am 
free from every defect,” and they are found to be bad* he 
is not released; but if they are only base, the release is 
good. 



* Arab. Tibr; here applied to silver. See ante, note *, page 269 . 
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CHAPTEE V. 

OF THE CONTRACT, AS IT IS AFFECTED BY THE CON¬ 
DITION OF THE CONTRACTING PARTIES. 

Section I. 

Of Surf in a last illness . 

Sale to one When a person in his last illness sells a deenar to one^ of 
several his heirs for a thousand dirhems , and reciprocal possession 

hull's. takes place, the transaction is a specific legacy to an heir, 

according to Aboo Iiuneefa, and is unlawful without the 
sanction of the other heirs. And the result is the same if 
the sale be for the value of the deenar , or less than it3 
value. But according to the disciples, if the deenar be 
sold for its value, or more than its value, the sale is lawful 
without the consent of the heirs. And if the sick person 
purchase from his son a thousand dirhems for two hun¬ 
dred deenars , and mutual possession takes place, and 
there are other heirs of mature age, the sale is not lawful, 
according to Aboo Pluneefa, without their consent, whether 
the value of the deenars be a thousand dirhems , or more 
or less. But according to the disciples, when the value of 
the deenars is a thousand dirhems or less, the transaction 
is lawful without the sanction of the other heirs. And 
when a sick person sells to a stranger a thousand dirhems 
for a deenar, and reciprocal possession is taken, after which 
the sick man dies leaving the deenars and no other pro¬ 
perty, the heirs may reject the contract in all that exceeds 
a third of his estate ;* and if they should do so the pur¬ 
chaser may take back his deenar and return the thousand, 

* It is only to that extent that a Moohummndan has power to 
bequeath his property; and the restraint extends to gratuitous acts in 
a last illness. 
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or he may deduct from the thousand' the value of the 
deenar * and deduct also a third of the full thousand. And 
if the sick person had destroyed the deenar * the purchaser 
may deduct its value from the thousand* with a third of 
what may remain of the thousand. 

Section II. 

Of Surf with one's Slave, Relation, or Partner ; and Surf by a 
Judge, or his Ameen or Agent , or by an Executor . 

There is no reba or usury between a slave and his mas- Between a 
ter. # And if the slave be in debt* still there is no reba be- 
tween them* but it is incumbent on the master to return to 
the slave what he may have received from him* whether 
he had purchased from him one dirhem for two dirhems * 
or two dirhems for one dirhem .f The rule is the same 
with an oom-i-wulud * or a moodubbur. And if one sell to 
his moohatib one dirhem for two dirhems , or two dirhems 
for one dirhem, the case is one of reba or usury* and the 
sale is unlawful. A person partially emancipated is* 
according to Aboo Huneefa* in the same predicament as a 
moohatib ; but* according to the disciples* he is like a free¬ 
man who is in debt. 

Parents* and married persons* and relations* and part- or parents 
ners in trade (in matters not appertaining to the trade), 
are* with regard to reba or usury* in the same predica- relations, 
ment as strangers. With regard to partners by red- 01 P artneis 
procity*]; when one of them purchases from the other one 


* ** Because whatever is in the possession of the slave is the property 
of the master, so that no sale can possibly take place between them; 
and hence the impossibility of usury.”— Hamilton's HecLaya, vol. ii. 
p. 500. It is implied that the slave is mazoon , or permitted to trade, 
and free from debt. 

f It is probably debt to a moderate extent that is here alluded to; 
for when the slave is deeply involved, reba between his master and 
him is positively unlawful. See ante , page 172. 

j Arab. Mootufawizan . u This species of partnership is an universal 
partnership in all transactions where each partner reciprocally commits 
the business of the partnership to the other, without limitation or re* 
striction ."—Hamilton's Hedaya , vol. ii. p. 297. 
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dirhem for two dirhems , this is not a sale, and the things 
remain their joint property as before the transaction, 
or a judge, No transaction in surf by a judge or his ameen with 
anexecutor an or pk fcI b or °f a father with his minor son, or of an 
and a minor! executor and liis ward, is lawful which would not be 
lawful between strangers. In like manner, when a father 
purchases property from his minor son for himself, or 
a moozarib* sells to the proprietor of the capital stock, 
nothing is lawful in these cases except what is lawful 
between strangers. When an executor exchanges dirhems 
belonging to an orphan for deenars of his own at the 
market rate, or sells a silver vessel belonging to the 
orphan to himself for its weight, the transaction in either 
case is unlawful, or if two orphans be under the protection 
of one guardian, and one being possessed of dirhems and 
the other of deenars, the guardian exchanges the one for 
the other, the transaction is not lawful. 

The same The same ri j es are applicable in surf to the judge, his 
Served agent, and his ameen, as apply to the rest of mankind, 
'Tb j otbe e r that is, reciprocal possession at the meeting is a necessary 
partL°. condition; and when a judge acts with regard to the pro¬ 
perty of an absent person, or an orphan, reciprocal possession 
has reference to the judge; and if he sell the property of 
the orphan to himself, or exchange his dirhems for deenars 
of his own, the transaction is not lawful. 


Section III. 

Of Agency in Surf. 

Reciprocal When two agents enter into a surf, they cannot separ- 
by agents^ rate before reciprocal possession, but the absence of their 
necessary, principals is of’ no consequence. Two persons having 
entered into a surf sale appoint agents for possession; if 
the agents take possession before the separation of the 


* The managing partner in a Mozaribut, or contract, in which the 
capital is contributed by one party, and the labour and skill by the 
other, with’an agreement for mutual participation in the profit. 
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principals, the possession is lawful, but it is not lawful if 
taken after their separation. 

If two agents be appointed by a person to enter into a 
surf, one of them cannot act alone without the other; and 
if both enter into a contract, and one of them retire 
before reciprocal possession, the contract is void as to his 
proportion, that is a half, but valid as to the proportion of 
the other; and even if they concur in appointing the prin¬ 
cipal himself to take possession or to make payment, and 
then retire, the surf is void. When a person appoints an 
agent to purchase a particular silver ewer for dirhems , 
and he does as directed, with the intention of purchasing 
for himself, the thing purchased is his principal’s, but if he 
buy it for deenars , or a chattel, the ewer is his own. If 
the agent be appointed to purchase a particular ewer 
without any mention of the price, and he buys it for 
dirhems or deenars , the ewer is the principal’s; but if he 
purchase it for a chattel or a quantity of anything weigh- 
able or measureable, the thing purchased is the agent’s 
own. 

When a person commissions an agent to sell a golden Case of a 
collar for liirn, and he does so, making delivery and re- f olIar soltI 

.... ° J by an agent 

ceivlng the price, and the purchaser comes afterwards and as gold, and 
says, “ I found the collar to be copper, merely washed tfidm’as 
over with gold,” and the principal denies that it was so, copper gilt, 
the case may present itself in two ways. In the first 
place, the agent may also deny the fact, but it being 
established against him by evidence, or his refusal to be 
sworn, the thing may be returned to him by decree of the 
judge; in these cases the principal is bound to take back 
the collar. In the second place, the agent may acknow¬ 
ledge the fact, and tiie thing be returned to linn, either by 
bis voluntarily taking it back, or by decree of a judge. Ia 
the former case the agent is liable, and lias no right of 
recourse against his principal, but in the latter, though the 
agent be also liable, lie may contest the matter with his 
principal. 

It is abominable for a Mooslim to commission a Zimmee , A PPO“>t> 
or an alien enemy, to change dirhems or deenars for him. or 
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When an agent is appointed to exchange dirhems , and 
he does so with a slave of his principal, the transaction is 
to be considered under two aspects. If the slave is not in 
debt, the' surf entered to by the agent is unlawful in the 
same -way as if it had been done by the principal himself;* 
but the agent does not incur any responsibility. And if 
the slave be in debt the surf is lawful, as it would be in 
the same circumstances if entered into by the principal 
himself; the agent, however, ought not to make delivery 
to the slave until he receive payment of the price. 

When an agent is appointed to change dirhems for 
deenars, and principal and agent are both in Koota, and the 
ao-ent makes the surf for cut deenars of that place, it is 
lawful according to Aboo Huneefa, but according to the 
two disciples it is not lawful except for Syrian deenars. In 
truth, the agency has relation to the coin of the country, 
and it is proper to observe that in the time of Aboo Hu¬ 
neefa, the cut deenar of Koofa and the deenar of Syria 
were both current, and Aboo Huneefa decided with regard 
to the current coin of his time; while in the times of 
Aboo Yoosuf and Moohummud, the only gold currency 
was the Syrian deenar, and they too decided according to 
the currency of their time. The difference between them 
and their master was therefore a difference of times rather 
than of opinions. 

Section IV. 

Of Pledge, PLuwalutft and Kufalut\ in Surf 

According to Moohummud, when a person purchases 
ten dirhems for a deenar, and pays down the deenar, taking 
a pledge for the dirhems, the transaction is lawful. And 
if the pledge perish while the parties are at the meeting, it 
perishes for the debt, which is therefore held to be paid, 

* See ante, note f, page 241 • 

+ Explained ante , note, page 271. 

t Suretyship, which may be either for a person’s appearance, or 
for his performance of an engagement.— Hamilton's Hedaya, vol. u. 
page 567. 
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and tlie contract is lawful; but if the* pledge perish after 
separation, the contract is void, and there is no payrdent. 

The pledge, however, if the parties separate while it is 
still subsisting, remains at the risk of the pawnee, and he 
is responsible, in the event of its loss, for whichever, of its 
own value or the debt for wliich it was pledged, may be 
least in amount. 

Huxoalut and hifalut are also lawful for the price in a Huicalut 
surf contract. And if the surety or the transferee make ^Kufalut. 
delivery at the meeting before the separation of the con¬ 
tracting parties, the contract is valid, but if both or either 
of them withdraw from the meeting, though the surety or 
transferee should remain, the surf is void. 


Section V. 

Of Surf with regard to things usurped or deposited . 

When a man usurps a bracelet of silver or gold belong- The usurper 
ing to another, and destroys it, he is liable for its full value 
as a manufactured article, to be rendered in something is liable for 
of a different kind; the word and oath of the usurper being vdue^ 
entitled to preference with regard to its weight and value. 

"When the judge has awarded satisfaction against the 
usurper for the value of the bracelet, it becomes his pro¬ 
perty in exchange for the recompense; but it remains to 
be seen if the original proprietor take possession of the 
recompense before the separation of the parties, and 
if he do so it is universally agreed that the effect of the 
satisfaction remains unimpaired; and even though he 
should not take possession before the separation, still the 
satisfaction would not be rendered void according to our 
three doctors. And in like manner, if the parties should 
settle the value of the bracelet by mutual agreement, but 
payment is postponed for a month, the transaction would 
be quite lawful in their opinion.* 

♦ There is some obscurity in the text; but I have endeavoured to 
give what appears to me to be the authors meaning, which may be 
further explained thusThe decree of the judge, or the private pet- 
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In like manner, when a person breaks a vessel of silver 
or gold, lie is liable for its value in something of a different 
kind, whether the damage by the breaking be great or 
small. - 

When a person usurps a thousand dirhems from another, 
and then purchases them for a hundred deenars of which 
he takes jiossession before separation, the transaction is 
lawful, though the dirhems be not in his hand at the time 
of purchase; and the result is the same if he compound for 
the dirhems with a hundred deenars , of which he takes 
possession at the meeting. And it matters not whether 
the dirhems be still subsisting in the house of the usurpei, 
or have perished, the purchase being alike valid in both 
cases if possession, of the deenars be taken at the meeting. 
The result would be still the same if the usurped article 
were a silver vessel, and the usurper should purchase or 
compound for its value in something of the same or a 
different kind, and the lawful owner take possession of the 
recompense before separation; but if he should fail to take 
possession before separation, while the purchase would be 
unlawful on any construction of law, whether the usurped 
article were in existence or not, the composition in the 
event of the article having perished, either actually, as by 
being burned, or impliedly, by being blemished, though it 
ought still to be void by analogy, would be lawful on a 
favourable construction, though the parties should separate 
before possession were taken of the recompense 
By a Bailee. men a person with whom a thing is i 1 - 1 

chases it for somethin g of a different kind, and the parties 

tlement of the parties for the value of the bracelet, seems to have the 

same effect as a sale in transferring the right of property the 
lawful owner to the usurper But when the value is to be pm ( 
appears to be implied) in money, though of a different kind to 
metal contained in the bracelet, the transaction is a surf, and, bj 

rule, possession of the value should he taken before he 
separation of the parties; and if not taken, a sale would be rendere - 
vX such circumstances. The effect is different with regani todm 
decree or settlement, which, on the contrary, seem to retain that 
efficacy, though the parties should separate, down to the moment 
actual payment. 
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separate before he has renewed his possession of it, the 
surf is void. If a person deposit an ornamented sword 
with another, and having placed it in his house, the parties 
afterwards meet in the market, and the bailee purchases 
the sword for a piece of cloth and ten dirhems , both of 
which he delivers, and the parties then separate, the sale 
is dissolved in whole. So, also, if the consideration of the 
purchase be another ornamented sword, which is delivered, 
but without repossession of the first s'word by the bailee, 
the sale is void; but if reciprocal possession be taken before 
separation, the sale is lawful; the silver ornament in the 
one sword being opposed to the silver of the other, and 
the shoulder-belt and blade of the one being opposed to 
the shoulder-belt and blade of the other; and if there be 
any excess in the ornament of the one, it is set against 
the shoulder-belt and blade of the other. 


Section YI. 

Of Surf in an Enemy’s Country .* 

A mooslim, or a zhnmee , enters into a foreign country, 
with or without protection, and makes an usurious con¬ 
tract with an alien,+ as, for instance, by purchasing one 
dirhem for two dirhems , or one dirhem for a deenar , pay¬ 
able at a fixed term of credit, or he sells to an alien wine, 
or pork, or carrion, or blood, for something that is 
property; in all these cases the contract is lawful in the 
opinion of two of our three doctors; but, according to 
the Kazee,% nothing is lawful between a mooslim and an 
alien enemy except what is lawful between two mooslims . 
The opinion of the two others, however, is held to be 
valid. But if an alien come into our country under pro¬ 
tection, and a mooslim sells to him in this manner, the 
transaction is not lawful. 


* Arab. Ear-ool-Ifurb. The expression does not necessarily imply 
that there is actual war between the country and the Mooslims , 
f Arab. Ifurbee ; literally, enemy, 
t See ante, note t> page 307. 


Between a 
Mooslim 
or Zintmee 
and an alien 
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THE MOOHUMMUDAN LAW OF SALE. 


<SL 


i two 
Moo slims. 


And it a mooslim, who has entered into a foreign coun¬ 
try under protection* contract with a person of the place 
who has embraced the faith there*, though without taking 
refuge with us* as* for instance* if he sell him one dirhem 
for two dirhems * the contract is not lawful. And when two 
mooshm merchants enter into a foreign country* nothing is 
lawful between them that is not lawful in a mooslim country. 
Or when two foreigners in their own country adopt the 
mooslim faith* and interchange with reha or usury* or one 
sells to the other wine, or pork* or the like, though the 
contract is lawful* and only abominable according to Aboo 
Huneefa* it is positively unlawful according to his dis¬ 
ciples. And if it be a surf, and the parties come out 
to a mooslim country before reciprocal possession* the con¬ 
tract is void* or valid only in so far as possession may have 
been taken. If foreign merchants came to us under pro¬ 
tection* and one of them purchases from the other one 
dirhem for two dirhems, we do not sanction between them 
anything that is not lawful among mooslims. And the rule 
is the same as to zimmees ; and also as to mooslim cap¬ 
tives in a foreign country. If one foreigner sell to another 
a dirhem for two dirhems, and both the parties then come 
out into the mooslim territory* either as mooslims having 
embraced the faith* or as zimmees * and the matter is con¬ 
tested before the judge* after reciprocal possession has 
already taken place, the judge is not to object to the con¬ 
tract nor cancel it; but if the dispute take place before pos¬ 
session* he ought to cancel the contract. In like manner* 
if an usurious contract be made by them in the foreign 
country* and the parties enter the mooslim territory before 
possession* but reciprocal possession takes place after their 
entry* anu the matter is then brought before the judge* 
he is to cancel the contract in this case also. And if 
a mooslim and foreigner enter into such a contract in the 
foreign territory* and the foreigner then comes out to our 
territory before reciprocal possession* and the matter is 
litigated before the judge* he is to cancel the contract; 
but if the possession had taken place in th e, foreign t er- 
ritory* he is not to interfere with the case. 
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WORKS OF IWR. RUSKIN 

(THE “ OXFORD ORADL aT*”). 


I. 

The Seven Lamps of Architecture. 

By JOHN RUSKIN, Author of “ Modern Painters.’ 

1 vol. imp. 8vo., with 14 Etchings by the Author. Price One Guinea, hound in 
embossed cloth, with top edge gilt. 
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Modern Painters. 


By A GRADUATE OF OXFORD. 

Volume the First. Fourth Edition, imp. 8vo., price 18 j. cloth. 
Volume the Second. Second Edition, imp. 8vo., price 10s. Grf. cloth. 


“ A generous and impassioned review of the works of living painters. A i 
deep thought, and developing great and ranking truths in Art.’ — British «*- 
“ A very extraordinary ami delightful hook, full of truth ami goodness, of f 


A hearty and earnest work, faU of 
_ i Quarterly Review. 

I goodness, of power and beauty.” 

— ,~.j ~----«=■- *> Konh Brttish. Review. 
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that has come within our knowledge/’ — Foreign Quarterly Fevtcw. „ 7r ,,, R . 

“ Oae of the most remarkable works on art which has appeared in our time. — Edmtmigh Review. 

V Tile Third Volume of “Modern Painters,’* which will be illustrated by numerous 
engravings, is in course of preparation. 
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A Glance at Revolutionised Italy. 



By CHARLES MACFARLANE, Author of “ Sports, Pastimes, and Recollections of 
the South of Italy,” &c. &c.\* 


2 vols. post 8vo., price £l Is. cloth. 

“ These two amusing and unpretending volumes give more insighf into the present state of the Italian 
peninsula than can he collected from all the voluminous speeches, pamphlets, reports, and letters with which 
the press has been inundated.”— Quarterly Review. 

“ The graphic and circumstantial report of an eye-witness intimately acquainted with the country. Most 
useful and seasonable revelations.” — Morning Chronicle. 

“ There are a great many striking pictures of the Italians of the present day in thi9 work ; and much 
valuable information of the people of Naples and of Rome.” — Economist. 

“ These volumes afford the fairest view yet given to the public of Italian affairs during the last few 
eventful months.” — Britannia. 


Austria. 

By EDW. P. THOMPSON, Esq., Author of “Life in Russia,” &cA 

1 vol. post Svo. with Portrait of the Emperor, price 12 s. cloth. 

“ We find in every prgo evidence of personal acquaintance with his subject, and an honest desire to tell 
the truth without fear or favour.”— Athenccum. 

“ A useful volume for those who wish to investigate the condition of the Austrian empire.” — Spectator. 

“ Presenting within a moderate compass the system and. statistics of the Austrian empire, it is a work 
which may be usefully consulted.” — Globe. 

“ Equally elaborate and well-timed.” — Economist. 


Life in Russia. 

By EDW. P. THOMPSON, Esq., Author of “ Note Book of a Naturalist/’ 

I vol. post 8vo. with Plates and Cuts, price 1 2s. cloth. 

** One of the most amusing and useful books that have been published on Rursia.”— Spectator. 

** A work of sound judgment, shrewd observation, and extensive knowledge.” — Eclectic Review. 

Adventures of the First Settlers on the 
Oregon, or Colombia River. 

By ALEXANDER ROSS, One of the Adventurers. 

1 vol. post 8vo., with a Map, 10s. 6d. cloth, 

u An unpretending and sterling book, full of interesting matter.”— Economist. 

“ This attractive narrative cannot be read without deep interest.”— Morning Advertiser. 
u Mr. Ross has added considerably to our knowledge of the Oregon territory and its famous river,”— Critic, 


Mirabeau: 

A Life History. In Four Books, 

In 2 vols, post 8vo., with Portraits, price £l Is. cloth. 

“ Mirabeau has here found a biographer worthy of his genius.” — Tcit’s Magazine. 

“ This work famishes much better materials from which to form a judgment concerning the history 
and character of MlraV-.au, than the English reader will find elsewhere.” — British Quarterly Review. 
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WORKS OF WIR. LEIGH HUNT. 


The Town: its Memorable Characters and Events. 

(ST. PAUL’S TO ST. JAMES’S.) 

2 vols. post 8vo., with Forty-five Illustrations, price 24s. cloth. 

“ A book for all places and all persons : for the study, when one 5? tired of labour ; for the drawing-room, 
carriage, or steam-boat, when inclined for amusement combined with information.” — Spectator. 

“ Among the very pleasantest works of Leigh Hunt. We are never out of sight of sovereigns or subjects, 
notable buildings anti the builders thereof, booksellers and bookmakers, plays and players, men about town 
and their haunts. There is not a page, in short, which does not furnish its anecdote.” — Athaueum. 

“ One of Leigh Hunt’s masterpieces.”— Examiner. 

“ Two volumes full of delightful gossip and well.chosen anecdotes.”— Britannia. 

II. 

A Jcir of Honey from Mount Hyhla . 

Illustrated by Richard Doyle. Square demy 8vo., in a novel and elegant binding, 

price 14s. 

“ Amongst the books which suggest themselves as the best of gifts in a season of gifts, we know none that 
more gracefully recommends itself than ‘ The Jar of Honey.’” — Athenccur.i. . 

“ A luxury of taste pervades the illustration, the printing, even the binding. The jar is filled with deli¬ 
cate and noble fancies. Everything is turned to pleasurable account.”— Examiner . 

“ Full of penetrating r emarks cleverly expressed ; Addison’s definition of fine writing — thoughts natural 
not obvious.” — Spectator. 
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III. 

Men, Women, and Books : 

A Selection from his hitherto uncollected Prose Writings. Two vols. post 8vo., 
with Portrait, price £l 1«. cloth. 

“ A book for a parlour-window, for a summer’s eve, for a warm fireside, for a half-hour’s leisure, for a 
whole day's luxury ; in any and every possible shape a charming companion. — Uestnnnstcr itcvicur. 

“ Mr. Leigh Hunt never writes otherwise than cheerfully. He ill have sunshine, trill promote gay 
spirits, u ill uphold liberal truths ; blithely, yet earnestly. He is the prince of parlour-window wnters.^^ 

“ This i3 a book to be in the cherished corner of a pleasant room, and to be takon up when the spirit 
have need of sunshine.” — Examiner. 

IV. 

Imagination and Fancy ; or, Selections from 
the English Poets. 

V, 

IFit and Humour: selected from the English 

Poets • 

Bound in cloth, with gilt edges, price IQs. 6d. each, or in boards 9/* each. 

“ The design of this delightful series extends beyond a collection of elegant extract?. They are 
Jf pome of the best thin some of our boat authors have raid, accompanied with v h«-i rt but expo**- 

t,on * and enforcements of their beaut f. - They are truly mtrn, genial, agreeable, and social bookb^^^ 

... ' Thc *e really delieidf.il volumes give us the best passage of the best writers, ir\ their respective kintto. 
J1 In sura tod by one w f ’ ... ,n himself lenvr no moan ronrnmbrurme to posterity, in the spirit of grnUl critlr.sm. 
informed by a delicate faculty of disc. Irninaiion.” — Horning Chronicle. 
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&mnt jftrtions. 


Jane Eyre : an Autobiography. 


By CURLER BELL. 

Third Edition, with Preface by the Author, S vols. post 8vo., £i 11s. 6d. cloth. 

“ A novel of remarkable power and beauty ."—Dublin University Magazine. 
work ^ M?e f Uem^l>am,Wn he thoughts ar0 true - sound - and original. The object and moral of the 

" Reality deep, significant reality—is the characteristic of this book. ’— Fraser's Magazine. 

“ A very remarkable book.”— Quarterly Review. 


The Emigrant Family ; 


Or, the Story of an Australian Settler. By the Author of “ Settlers and Convicts.” 
3 vols. post 8vo., price £l 11$. 6(7. cloth. 

mcn? ; ilfl"4 a 'w 0D ° IiCd ° rCal 4 “ 04 ~ a b0 ° k affording £oIid “fonnation as well as lively entertain- 
“ The story reads like truth—the chief merit of fiction.”— Globe. 

The characters are drawn with distinctness, the incidents are nihirii nT1 ,i oc 

sage, of great power ami pathos, and the truth of the local colouring impS 

incidentsUm^frequentiyoccm’^a^olonju” 1 —Sjjcci’oror? )US * Ge3S ° f « SctU “’‘ lifc ’ «■» almost romantic 

L°f oclm ; or , the Exiles of Norway. 

By E. W. LANDOR, Author of “ The Bushman.” 

2 vols. post 8vo., price £l Is. cloth. 

** An Interesting and affecting narrative.”— Morning Pest. 

charactcr^nd^incrdent/’—.Jcrro/d’s^’rtafpap^f D ° ble de “ lgn ’ whlch “ wor,tcJ out by moans of 

" Tho 8tor y simple, natural, and most interesting.”— Observer. 

. ** and ru - p f ?ed character of the scenery, the Norwegian manners, and the novelty of the charac¬ 
ter and incidents, give an interest to * LofoUen.*'’ _ Spectator. 

tenl" e ~Mo£?npcTrfnPl?.' r 0,11 work ’ Us lies in masterly descriptions of scenes and ind- 

TrevetJilan : a Cornish Story. 

Ey WILLIAM DAVY WATSON. Esq., Barrister-at-law. 


3 vols. post 8vo., price £l 11s. (id. cloth 
hlch fascinates tho reader, .and tho memory of v 
In this story Mr. W atson has judiciously blended together tho romance and tho reality of life 
' A good story, cleverly managed, and told in a manly tono”- Examiner. 


die.' ,f —CArS5^T hfdl fascinatcs tho reader > ^ memory of which ho will not willingly let 


Britannia. 


Bose , Blanche , and Violet. 


By G. H. LEWES, Esq. 

3 vols. post 8vo„ price £l lls. 6d. cloth. 

nnrriftfie iVmrrJl-* t< 7 lc -* u ‘ r L ns 33 a Barrator. There is no book iri our rccollct tion when. Infirmity of 
purpose is more keenly anatomised or more successfully demonstrated.” — Examiner. * 

hea^lirrw^M4«?i»ef U5lti0a * S “° ng ° ar novulUt * 5 he possesses no ordinary insight Into the human 
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Tides of the Colonies / or, the Adventures of an 

Emigrant. 

By CHARLES ROWCROET, Esq. 

5th Edit. fcp. 8vo. price 6s. 

Talcs of (lie Colonies Ms an able and interesting book. The author has the first great requisite in 
linrnT" n knowledge of the life he undertakes to describe ; and his matter is solid and real.” — Spectator. 

I he book is manifestly a mixture of fact and fiction, yet it gives, v.c have every reason to believe, a true 
picture of a settler’s life in that country; and is thickly interspersed with genuine and useful information.” 

Chambers's Edinburgh Journal. 

The Bushranger of Van Diemen's Land: 

Being a Second Series of “ Tales of the Colonies,** 

By CHARLES ROWCKOET, Esq. 

3 vols. post 8vo., price £l 11s. 6d. 

“ These volumes have the same qualities that gained so much popularity for the author’s previous work, 
* Tales of the Colonics.’ " — Britannia. 


Adventures of am, Aide-de- Camp 

Or, a Campaign in Calabria. 

By JAMES GRANT, Esq., Author of “ The Romance of War.” 

S vols. post 8vo. price £l 11s. 6d. cloth. 

‘‘ Overflowing with adventure —adventure in the camp and in the chamber, and by the road-side; 
soldiers’ adventures, travellers’ adventures, lovers’ adventures, murders and abductions, battles and sudden 
* n tlie roman bc land of Calabria.” — Atlas. 

4 A book of various and stirring adventure .”—x Spectator. 

The Gap of Barnesmore : 

A Tale of the Revolution of 1688. 

8 vols. post 8vo. price £l 1 Is. 6d. cloth. 

“ A book suggestive of political considerations of the highest present interest and applicability to the past 
and present state of Ireland.” — Dublin University Magazine. 

” The author is a writer of ability, and he seems to be acquainted with the local features of tho country lie 
is writing about, as well as the history of the times.” — Spectator. 

“ An historical romance, finely conceived and ably written. It possesses cne great merit — it is free from 
party feeling.” —Britannia. 




MR. C. P. R. JAMES’S RECENT NOVELS. 

Each in S vols. post 8vo. 

I. 

Beauchamp ; or, the Error. 

♦« ?, ne Mr. James’s most successful tales.” — Examiner. 

Mr. James has written nothing better than ‘ Beauchamp.’ ’’ — Globe. 

Theodore Broughton; or. Laurel Water. 
The Convict; a Tale . 


III. 


IV. 


Bussell: a Tale of the Beign of Charles II. 

tho of any work of this author in which fiction and history are so well amalgamated ; It I* 

me e-s-ncc of history connected with lomaucu.” — Spectator. 
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©2Hoi’fes of practical Information* 


The Railways of the United Kingdom 
statistically considered , 

In relation to their Extent, Capital, Amalgamations, Debentures, Financial Position, 
Acts of Parliament’ by which regulated, Creation and Application of Shares 
Calls, Dividends, &c. &c.; concisely arranged from solely authentic documents: 
together with the Railway Accounts rendered upon a Uniform Plan. 

By HAEBY SCBIVENOB, 

Secretary to the Liverpool Stock Exchange, and Author of “History of the Iron Trade.” 
1 thick vol. 8vo., price £i Is. cloth. 


Van Sommer's Tables of Consols ; 


Exhibiting the various Fluctuations in S per Cent. Consols from 1789 to 1848 
inclusive. 


4to., price £l Is. cloth. 


Small's Mercantile Tables of Bengal Produce. 

1 vol. 4to. £2 10s. Any Table may be had separately, price 7s. 6d. 


Piddington's Sailor's Horn-Booh of Storms. 

1 voL 8vo., price 10s. 6d., with Charts and Storm Cards. 

“ A valuable manual of the Law of Storms We wish we could be sure that it would be in every 6hip in 
which English is read.” — Atherucutn. 

“ A valuable practical work.”— Nautical Magazine. 

** An exceedingly useful manual on an important subject, interesting to the meteorologist as well a* tho 
mariner.” — Westminster Review. 

** The law of storms and the mode of evading them are very fully handled by Mr. Piddingtou.” 

Spectator . 


Thom on Storms in the Indian Ocean, 

South of the Equator ; with Suggestions on the means of avoiding them. 
1 vol. 8 vo., with Map and Plates, price 12s. cloth. 

” The work before us is most valuable to seamen.” — Nautical Magazine. 


Thomson on the Scottish Fisheries. 


Idnio., price 3s. 6d. cloth. 
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BOOKS PUBLISHED BY SMITH, ELDER, AND CO. 



Green’s British Merchant’s Assistant . 

•» 

Containing: Part, I. Tables of Simple Interest. Part II. Tables showing the 
Interest on Exchequer Bills per Diem. Part 111. Tables for ascertaining the 
Value of English and Foreign Stock. Also the amount of Brokerage, Commis¬ 
sion, Insurance, Sec. &c. Sc c. 

Royal 8vo., price £l lls. Gd. cloth. Each of the Three Parts is sold separately. 


Fococh on Assurances upon Lives ; 

Including the different Systems of Life Assurance now in use; the Principles, Terms, 
and Tables of Seventy London Assurance Offices; &c. 

Post 8vo., price 7s. cloth. 

“ Those who are likely to have recourse to life insurance, will do wisely in consulting this familiar 
explanation of its nature and advantages.” — Globe. 


Scrivenor’s History of the Iron Trade. 

Demy 8vo., price 15s. cloth. 

“ Mr. Scrivenor’s History is written with elaborate research and anxious care, and goes into and exhausts 
the entire subject.” — Tail's Magazine. 


Bischqff’s History of the Woollen Trade. 

Two vols. 8vo., with Plates, price Gs. cloth. 

s ‘ We recommend these volumes of Mr. BischofTs to the careflil consideration of all those interested in 
the subjects of which they treat. 3 ’ — Times. 

Gilbart on the History of Ancient Commerce. 

Post 8vo., price 7s. 6d. cloth. 

“ A work useful to students of political economy, and interesting to the general reader.”— Economist. 

Hughes on the Duties of Judge Advocates. 

Post 8vo., price 7s. cloth. 

“Captain Ilughos’s little volume will well supply the absence of that full and particular information 
which officers suddenly appointed to act na ‘deputy judge advocates* must have felt the want ot, even 
though tolerably well versed in military law.”— Spectator. 

This book Is a digest as well as a compilation, and may be emphatically called The Hand-book of 
Military Justice.’”— /.Has. 

Watherston’s Art of Assaying Gold and Silver. 

12mo. price 3s. 6d. cloth. 


The Farmer’s Friend: 

A Periodical Record of Recent Discoveries, Improvements, and Practical Suggestions 
in Agriculture. 

1 vol. post 8vo. price 7s. Gd. cloth. 

V The design of this work is excellent, and calculated to do good service to agricultural science. The 
editor hai performed his ta;k well.”— Mending Chronicle. 


Leslie'a Indian Meal Booh ; 


t’ornprisincr the Ik * American Recipes for the various Preparations of that excellent 
Article. 

Second Edition, leap, sewed, price Is. Gd. 
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JHustrateb ^n'enttftc CSBorftg. 


Sir John UerscheTs Astronomical Observations - 

Made during the Years 1834, 5, 6, 7, 8, at the Cape of Good Hope ; being the com- 
pletion of a Telescopic Survey of the whole Surface of the visible Heaven , 
commenced in 1825. 

In 1 vol. royal 4to., with 18 Plates, price Four Guineas. 

Under the Auspices of H. 31. Government, and of the Hon. the Court of 
Directors of the East India Company. 


Fauna Antigua Sivalensis : 


The Fossil Zoology of the Sewalik Hills, in the North of India. By IIcgh 
Falconer, M.D., F.R.S., F.L.S., F.G.S., &c. &c., and Proby T. Cautlev, 
F.ii.S., F.L.S., F.G.S., Major in the Bengal Artillery, &c. &c. Edited by 
Dr. Hugh Falconer. The Fossil Bones drawn from Nature and on Stone 
by G. Ii. Ford and Assistants. 


* v The work will be completed in about Twelve Parts, each containing twelve oho 
plates. The descriptive letterpress will be printed in royal octavo. Price of each Fart 
One Guinea. Parts I. to IX. have appeared. 


“ A work of immense labour and research.Nothing has ever appeared in lithography in this country 

at all comparable to these plates ; and as regards the representations oi minute osseous texture by ^ p ‘-j cnt 
they are, perhaps, the most perfect that have yet been produced in any country. —Address qf the Fr 
of the Geological Society qf London, 20th Feb. 1846. 


Published with the Approval of the Lords Commissioners of Her Majcstfs 

Treasury . 

Farmin's Geological Observations ; made during 
the Voyage of E.M.S. Beagle. 

Part I. — On Coral Formations. 

8vo., with Plate and Woodcuts, 15s. in cloth. 

Part II. — On the Volcanic Islands of the Atlantic and Pacific Oceans. 

8vo. } with Map, 10s. 6d. cloth. 

Part III. — On the Geology of South America. 

8vo., with Maps and Plates, 12s. cloth. 

CAPTAIN ASTLEY COOPER KEY’S 

Narrative of the Recovery of M.M.S. Gorgon , 

Stranded in the Bay of Monte Video 
1 Vol. 8vo., with Plates. Price 7s. 6d cloth. 
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Works recently published under the Authority of the Lords Commissioners 

6f the Admiralty . ' r 


*** In order to secure to science the full advantage of discoveries in Natural History, 
the Lords Commissioners ot Her Majesty’s Treasury have been pleased to make a liberal 
grant of money towards defraying part of the expenses of the following important publi¬ 
cations. The'y have, in consequence, been undertaken on a scale worthy of the hi<xh 
patronage thus received, and are offered to the public at a much lower price than would 
otherwise have been possible. 


I. 

Dr. Andrew Smith's Illustrations of the 
Zoology of South Africa. 

This work is now completed in Twenty-eight royal 4to. Parts, price £l6. 

*+* Parts required to complete subscribers’ copies may be had, price 10s., 12s., or 14s. each. 


II. 

The Zoology of the Voyage of H.M.S. Sulphur. 

In Ten royal 4to. Parts. Complete, price £5 ; or in cloth binding, £5 10s. 


III. 

The Botany of the Voyage of H.M.S. Sulphur. 

Complete, in Six sewed Parts, price £3; or in cloth binding, £3 5s. 

CAPT. THOS. BROWN’S WORKS ON NATURAL HISTORY. 

JRecent Conchology of Great Britain. 

Drawn and Coloured from Nature. In 1 vol. royal 4to., illustrated with 59 Plates, 

price 63s. cloth. 


Fossil Conchology of Great Britain. 

Complete in 1 vol. royal -Ito., price £5 10s. coloured; £3 15s. plain. 

Separate Numbers may be had to complete subscribers* copies, 3s. each, coloured ; 2s. plain. 

Illustrations of the Genera of Birds. 

Now publishing in Numbers, royal 4to., each containing 4 Plates, price 3s. coloured. 
Part I. is just completed, price 36s. cloth. 

Elements of Fossil Conchology . 

12 Plates, fcap. 8vo., price 5s. cloth. 

Alphabetical List of Shells. 

On a Sheet, price Is. 
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(Oriental anlj Colonial. 


A History of the Reigning Family of Lahore. 

With some Account of the Sikh Soldiers and their Sirdars. 

Edited by liAJOIi G. CARUXCHAEL SMYTH, Third Sendai Li^jlit Cavalry* 

8vo., price 12$. cloth. 

The Runjaub : 

Being a brief Account of the Country of the Sikhs. 

By LIETJT-COL. STEINBACH, late of the Lahore Service. 

A New Edition revised. In post 8vo. price 5$. cloth, with Map. The Map may be had 
separately, price Is. coloured, and Is. Gd. iti case. 

“ There is much information in this volume, condensed into brief space, about a people to whom late oc¬ 
currences have given a common interest.” — Examiner. 

Savage Life and Scenes in Australia and 

New Zealand. 

By 0. F. ANGAS. 

Second Edition, in 2 vols. post 8vo., price £l 4s. cloth, Plates and Cuts. 

« Mr. Angas’s volumes will do more to familiarise our countrymen with the scenery and natives of the 
colonies described than any other work with which we are acquainted.” — Eclectic Review. 

“ These two volumes afford on the whole the most faithful pictures of savage life in Australia and Isew 
Zealand yet published.”-- Weekly Chronicle. 

Rar burg's Hand-book for India and Egypt. 

Second Edition, post 8vo., with a Map, price 12$. cloth. 

« Mr. F&rbury's work is the best Topographical Guido to the countries to which it refers we have ever 
seen.” — Standard. 

Cooper's Invalid’s Guide to Madeira. 

Fcp. 8vo., price 4s. cloth gilt. 

A work which may be consulted with advantage.” — Sir James Clark on Climate. 

Forbes's History of California. 

Illustrated with a Map, Plans of the Harbours, and Plates. 

8vo. price 14$. cloth. 

Gutzlaff’s China Opened. 

2 vols. post 8vo. price £l 4s. cloth. 

“ We obtain from these volumes more infer; .ation of a practical kind about the Chinese than from any 
other publication.” — Allas . 

Gutzlaffs History of the Chinese Empire. 

With a Map, 2 vols. demy 8vo. bd.c., price £1 8$. 
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The Practical Sugar Planter 


A complete Account of the Culti vation and Manufacture of the Sugar-Cane, accord' 
ing to the latest and most improved Processes, being the Result of Sixteen 
Xears actual Experience as a Sugar-Planter- 

By LEONARD WRAY, Esq. 

1 vol. 8vo., with numerous Illustrations, price One Guinea. 

fn rmnHrln Sfn * \ S a ^ost useful hook, containing more condensed and solid general 1n- 

formation than we have ever before found collected on tiio subject of which it treats. To the actual planter 
it will be found a most valuable work.” — Colonial Magazine. ^ 

to * plan ters ~ S Sw 7 m/j 5 . COmmanding intcrest * Xt is of practical details, and will be an excellent guide 

has b&eu written inrormation: UU immeasurably the best practical work which 

, “ Mr * Wra / I s ^ e11 qualified to write on this subject; and it has been his especial object to introduce such 
improvements m the culture ol the cane and manufacture of sugar as a long series of experiments demon¬ 
strated to be judicious.”—. Athctueum, 

“ This work is ably written, and there is that system in it which assures us its author is to be depended on. 
We heartily recommend it to the attention of all West India planters.” — Weekly Chronicle. 


Porter on the Sugar Cane. 

New Edition, revised, with Plates, demy 8vo., price 12s. cloth. 


A Sketch of Assam. 

With some Account of the Hill Tribes. By an Officer of the E. I. C. S. 

1 vol. 8vo., with 16 coloured Plates and a Map, price 14s. cloth extra; or 20s. elegantly 

bound in calf. 


Lt.-Col. Jack's Views of Kot Kangra. 

Coloured facsimiles of Six Original Drawiugs, with Descriptions. Colombicr, iu a 
Portfolio. Price £2 2s. 


J)r. Wm. Gecldes on the Diseases of India , §c. 

Svo. price 16s. cloth. 


•' Totbinod^d cfliccrs m India, «id especially to those about to pmcced thither, this will be found a 
valuable book of refcreuce.” — British and Foreign Medical Kcoieto. 

“ Dr.Cleddos has done for the symptoms or the diseases which he describes what Louis has done for tho 
microscopic phenomena of fever.’ _ Medico- Chirurgical R evict c. 

" This work must be referred to as a source of correct information on meet question relating to the 
diseases prevalent among Europeans in India.” — Edinburgh Medical and Surgical Journal. 


Dr. Wise on Hindu Medicine . 


1 vol. 8vo., price 12s. cloth. 


D* - Allan Wlb's Pathologia Indica. 

Second Edition. I oh 8vo., price 16s. hulf bound. 
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Jermyn's Boole of English Epithets, 

Literal akd Figurative. 

Imperial 8vo. price 9s, cloth. 

“ The plan pursued in this volume Is to take a substantive, and give all the epithets ^hicfcbave been cm 
ployed by our best writers to qualify it What Mr. Jermyn has done he has done well. — tsruan * 

MR. THORPE'S WORKS ON ANGLO-SAXON LITERATURE. 

I. 

Analecta Anglo- Saxonica. 

A New Edition, corrected and revised. Post 8vo., price 12s. cloth. 

II. 

Anglo-Saxon Version of Apollonius of Tyre. 

With a Literal Translation, &c. Post 8vo., price 6s. 

III. 

A Grammar of the Anglo-Saxon Tongue. 

By ERASMUS BASK. 

Translated from the Danish. 8vo., price 12a. 

ELEMENTARY WORKS ON SOCIAL SCIENCE. 

I. 

Introduction to the Social Sciences. 

Fcap., price 2a. half-bound. 

II. 

Outlines of Social Economy. 

Fcap. 8vo., price Is. 6d. half-hound, 

III. 

Questions and Answers: 

Suggested by a Consideration of some of the Arrangements and Relations of Social 
Life; being a Sequel to the ** Outlines of Social Economy,” by the same Author. 

Fcap. 8vo., price 2s. half-bound. 

IV. 

Outlines of the Formation of the Understanding. 

Fcap. 8vo., price 2s, half-bound. 

tl The author of these various manuals of the t ,(■! •! -cienc '.'; has the art of stating clearly the abstruse 
poiuts of political economy and metaphysics, aud making them Lvel to every understanding. — Economist . 
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Tlie Parent's Cabinet of Amusement $ Instruction. 


6 vols., price 3s. 6d. each. Each volume is complete in itself, and may be had separately. 

“ This little work contains just that description of reading which will be beneficial to young children.”*— 
Quarterly Journal qf Education. 


Little Stories from the Parlour Printing-Press. 

By the Author of “ The Parent’s Cabinet.” 

Royal 18mo., price 2s. 6d. cloth. 

“ A very nice little book for children.”— Weekly Chronicle. 

Investigation ; or , Travels in the Boudoir. 

By CAROLINE A. HALSTED. 

Fcap. 8vo., with Plates, 4s. 6d. cloth. 

M An elegautly-written and highly instructive work for young people.” 

The Progress of Creation. 

Considered with reference to the Present Condition of the Earth. 

By MARY ROBERTS. 

Fcap. 8vo., illustrated, price 4s. 6d. cloth. 

“ We have seldom met with a work in which instruction and entertainment are more happily blemlod.*’_ 

Times. 

“ This beautiful volumo fornvj an instructive collection of striking facts, interspersed with amiable 
reflections.” — Spectator. 


Juvenile Miscellany of Amusement §Instruction. 

Illustrated by Plates and Woodcuts, Fcap. 8vo., price 4s. 6d. cloth. 

“ Filled with amusement and instruction, as its title indicates.” — Court Journal. 

Mrs. Loudon's Light of Mental Science. 

Fcap. 8vo., price S s. cloth. 

•* One of the most philosophical books wo lmvo acen for a long time.” — Observer. 


M c Dowall's Arithmetic Unveiled. 

12mo., price 5s. cloth. 

Dr. Beattie's Grammarian. 

24rao., price 2*. cloth. 

Clarice's System of Arithmetic. 


Third Edition, 12mo., price 3s. bound. 
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Rev. Dr. Croly's Sermons. 

1 vol. 8vo., price 10s. 6d. cloth. 

** Of nil the theological productions of Dr. Croly which have fallen under our notice, we think this 
volume, in many respects, the mo 3 t striking, and the most likely to permanently establish his fame as an 
original, effective, and eloquent preacher.”— Britannia. 


Testimony to the Truth ; 


Or, the Autobiography of a converted Atheist. 

2d Edit, 1 vol. fcap. 8vo. 4s. 6d. cloth. 

“ A very interesting account of the experiences of an intelligent and sincere mind on the subject of re 
ligion. We can honestly recommend the book to the notice of our readers.” — Eclectic R evtct P‘ 

“ The book is earnestly written ; and expresses the convictions of a sincere Christian, whose 

neri. nce sulficed to reclaim him.”— Economist. _mntapion of 

“ The work we tru t will obtain a wide circulation, especially amongst cJapes expos-d to the contact n 
sceptical association. Even to firm beiicvers it is calculated to be very t trl ced • the pfyeho- 

‘‘ The history of the conversion of an individual mind has never been more - have never 

logical phenomena revealed have nc. or bo n more curious and suggestne; ar.d the iucWeius nave nc\cr 
been described with more minute fidelity.” — Atlas. 


Andrew Steinmetz's Novitiate ; 


Or, a Year among the English Jesuits. 

Second Edition, with Memoir and Portrait, 1 vol. post 8vo. 7s. 6d. cloth. 

H™’ fthi aTaiStNovlltates a/stottrtortt, Their reHgio^ex«dsM C m”inanners, m private'and together; 
for their duties, this is the book to inform us, for it is a chronicle of actual experience. — .»* annta. 

Steinmetz's Jesuit in the Family : 

A Tale. In 1 vol. post 8vo. 9s. cloth. 

- -V well-written end powerful novel,'constructed for the development of Jesuit ,.radices, and to show the 

Mrs. Ellis's Pictures of Private Life. 

In 3 veils, fcap. Svo., price 5s. each, cloth. Each Volume is complete in itself, and may 

be purchased separately. 

The Life and Adventures of Zamba , 

An African Negro King; and his Experience of Slavery in South Carolina. 
Written by Himself. 

Post 8vo., price Is. Gd. cloth. 

“ We have never read a more life-like book. There is a simplicity about the style and incident. 
^Ar™f«lUwrfMtfS^ind useful volume-useful, because it is another and severe blow 
levelled agaiust the accursed stronghold of slavery.’ — lit Ay Dispahh. 

" it ha:i a Robinson Crusoe sort of interest. — Spectator. 

Rev. It. W. Emm's Rectory of Valehead. 

Thirteenth Edition, price 65 . cloth. 

“ Univertally and cordially do wc recommend this delightful volutn^ ^o)aettc? 1>Ll UP 
,U wor . ...1 not be the be- ter for it' pious ami touching lessons. - Literary uan. 
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REV. CHARLES B. TAYLER’S WORKS. 

I. 

Records of a Good Man's Life. 

Seventh Edition, in one vol. small 8vo., price 7s. bound in cloth. 



II. 

Montague ; or, Is this Religion f 

A Page from the Book of the World. 

New Edition, in fcap. 8vo., illustrated, priee 6s. cloth, and 9s. morocco extra. 


HI. 

A. Eolume of Sermons 

On the Doctrines and Duties of Christianity.—Second Edition, demy 12mo., 
price 5s. boards. 


IV. 

The Child of the Church of England. 

Price 2s. neatly half bound. 


V. 


Social Evils, and their Remedy . 

A Series of Narratives. 

In 8 Numbers, sold separately, price Is. 6d. each, or complete in 4 vols. 
half-bound, price 4s. each vol. 

Mr. Tnyler is praiseworthy, his object being to counteract, by a series of tales, illustrative 
truth 2 Ti* n r cessi , t >' ' ,f r * c l f ii in the daily and hourly concerns of life, ‘ the confusion of error will 
truth in Miss Martmcuu s Lntcrtalning .Stories T’—Chnstian Remembrancer. 


Mrs. Sargant's Christian's Sunday Companion. 


Post 8vo., price 8s. cloth. 


read on 


We cordially recommend this volume to the head, of families, and also as an admirable school-book to be 
I on b'mday rooming to scholars, before proceeding to the temple of God.”-- Church ami Soar (un. Uc. 


The Family Sanctuary ; 

A Form of Domestic Devotion for every Sabbath in the Year. 

Second Edition, 8vo., price 7s. 6d. half-bound in cloth. 

Ter.n Mackenzie's Commentary on the Gospels. 


8vo., price 7s. 6d cloth. 
















Rev. C. Mackenzie's History of the Church. 


Post 8 vo., price 8s. 6d. cloth. 

** Within its compendious pages it contains a review, carefully taken, of the progress of the Church oi 
Christ, through all the perils oi persecution, dissent, and heresy, bv whictfit has boon tried, as in a furnace, 
up to Its confirmed establishment in this country at the epoch of 1688.”— Herald. 

Morison's Religious History of Man. 

Second Edition, fcap. 8vo. price 6s. cloth. 

“ The plan of this book is beth extensive and important — embracing an inquiry into the nature of 
lation, and its influence on the opinions and customs of mankind the writer uses Scripture as 

interpreter,” and “ sticks to the literal text of the six days.” — Spectator. 

Reason , Revelation , and Faith : 

Some Few Thoughts by a Bengal Civilian. 

12mo., price 5s. cloth. 

Scriptural Epitaphs: 

A Selection of Passages from Scripture suitable for Christian Epitaphs. 

Price 2s. 6d. cloth lettered. An Edition on large paper, price 4s. cloth. 

The Hampden Controversy. 

By the Rev. HENRY CHRISTMAS, M.A., F.B.S., F.S.A., Ac. &c. 

8vo., price 4s. 6d. boards. 


&mnt Ipoctrp. 

Currer, Ellis, and Acton Rell’s Poems 

Fcap. 8vo., 4s. cloth. 

Madonna Pid, and other Poems. 

By J. GK GKANT, 

With Frontispieces by Mulready. In 2 vols. post 8vo., 1 5s. clotb. 

Sybil, and other Poems. 

By J. J. MIN CHIN, Author of “ Trafford. M 

1 vol. fcap. 8vo., 5s. cloth. 

William Thom's Rhymes and Recollections. 

Third Edition, with a Portrait, post 8vo., price 4s. An Edition on large paper, 




















